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VIIl. RESALE

863. Section 251(c)(4) imposes a duty on incumbent LECs to offer certain servicesfor resale a
wholesdlerates. Specificdly, section 251(c)(4) requires an incumbent LEC:

(A) to offer for resdle at wholesadle rates any telecommunications service that the carrier
provides at retail to subscribers who are not telecommunications carriers, and

(B) not to prohibit, and not to impose unreasonable or discriminatory conditions or
limitations on, the resale of such telecommunications service, except that a State
commisson may, consstent with regulations prescribed by the Commission under this
section, prohibit areseller that obtains at wholesde rates a telecommunications service that
isavalable a retall only to a category of subscribers from offering such serviceto a
different category of subscribers. !

864. The requirement that incumbent LECs offer services at wholesde ratesis described in section
252(d)(3), which sets forth the pricing sandard that states must use in arbitrating agreements and reviewing
rates under BOC statements of generdly available terms and conditions:

[A] State commission shall determine wholesde rates on the basis of retail rates charged to
subscribers for the telecommunications service requested, excluding the portion thereof
attributable to any marketing, billing, collection, and other costs that will be avoided by the
local exchange carrier.

Section VIII.A. of this Order discusses the scope of section 251(c)(4). Section V111.B. addresses the
determination of "wholesalerates" Section VI11.C. condgders the issue of conditions or limitations on resde
under this section, Section VI11.D. discusses the resale obligations under section 251(b)(1), and Section
VIII.E. consders the application of access charges in the resale environment.

2061 47 U S.C. § 251(c)(4).
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A. Scope of Section 251(c)(4)
1. Background and Comments

865. Inthe NPRM, we sought comment generally on the scope of section 251(c)(4).2%* AT&T
and MCl request that the Commission adopt a minimum list of services that should be avallable for resde
under section 251(c)(4).%%* Cable & Wirdess, the Telecommunications Resdllers Association, and others
argue for an expangve definition of "telecommunications services" *** For example, MCl argues that we
should explicitly identify the following as telecommunications services that must be made available for resde
measured-rate business, flat-rate business, measured-rate resdentid, flat-rate resdential; custom calling
features (including al CLASS sarvices); cdl blocking services, voice messaging; Integrated Services Digital
Network (ISDN), Basic Rate Interface (BRI), and Primary Rate Interface (PRI); flat-rated and measured
trunk services (including al types of PBX trunks); Automatic Number Identification (ANI) over T-1; data
sarvices, promotions, optiona caling plans, specid pricing plans, caling card, directory services, operator
sarvices, intraL ATA toll; public access line service; semi-public coin telephone service; foreign exchange
sarvices, video dialtone; and Centrex and al feature packages.®®

866. Incumbent LECs on the other hand, argue for amuch more limited set of services, primarily
those generally thought of as basic telephone sarvices®®  For example, SBC ligts the following as
examples of services that should be excluded: hilling and collection; enhanced hilling products, enhanced
white page listings, inside wire; BDS/LAN; customer premises equipment; and information services. 2%

867. Some commenters argue that parties seeking discounted telecommunications services for their
own telephony needs should not be alowed to purchase services a wholesde prices. For example,
Roseville Telephone argues that (1) requests for discounted resdle services must come from carriers, not
from end users; (2) awholesde customer must resell 95 percent of the services it purchases at wholesale
prices to unaffiliated companies; and (3) limits should be placed on how much of what wholesdle serviceis

2082 NPRM at para. 173.
2083 AT& T comments at 77 n.113; MCI comments at 84.

2054 Cable & Wireless comments at 38-39; Telecommunications Resellers Assn comments at 18 n.47; AT& T
comments at 76-78; MCl comments at 84.

2055 M CI comments at 84.
20% Seg, e.9., MECA comments at 60; NYNEX comments at 76-7; SBC reply at 13.

2067 SBC comments at 67-68.
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sold to any one subscriber @ Similarly, GTE argues that new entrants must resdll service they purchase
under section 251(c)(4) and not Smply use such services for their own interna or adminigtrative
purposes.®®  Cincinnati Bell requests that we explicitly state that resdllers of incumbent LEC service must
be telecommunications carriers.®® Conversdly, AT& T opposes predicating the ability to purchase
services at wholesale rates on the percentage of customers that purchase the resold service. ™

868. Some parties address the application of section 251(c)(4) to the services incumbent LECs
sl to independent public payphone providers. The American Public Communications Council contends
that independent public payphone providers are not "telecommunications carriers 2’2 The American
Public Communications Council cites the definition in section 3(44) that excludes "aggregators,” as defined
in section 226*7 and points out that we have previoudy found that independent public payphone providers
are aggregators insofar as they exercise control over payphones.®™ Thus, the American Public
Communications Council argues, services sold to independent public payphone providers by incumbent
LECswould be "telecommunications service] 5] that [an incumbent LEC] provides at retail to subscribers
who are not telecommunications carriers,”" thereby making such services subject to section 251(c)(4). %"
The American Public Communications Council also argues that nothing in section 251 requires an entity
purchasing services for resde to be a"tdecommunications carrier.” 2 NYNEX argues that independent
public payphone providers do not purchase these services for resde, but for their own use. "
Additionaly, NYNEX argues, independent payphone providers do not interpose themselves between
incumbent LECs and their exigting retail customers, and thus do not enable incumbent LECs to avoid some

20% Roseville Tel. comments at 3-5.

2059 GTE comments at 47.

2070 Cincinnati Bell comments at 31.

2 AT& T comments at 80 n.120.

2072 American Public Communications Council comments at 2-3.

27347 U.S.C. § 153(44). Section 226(a)(2) defines "aggregator” as"any person that, in the ordinary course of its
operations, makes telephones available to the public or to transient users of its premises, for interstate telephone

calls using aprovider of operator services. 47 U.S.C. § 226(a)(2).

297 American Public Communications Council comments at 2 (citinBolicies and Rules Concerning Operator
Service Providers Report and Order, 6 FCC Red 2744 (1991) recon. 7 FCC Rcd 3882 (1992)).

207 American Public Communications Council at 3.
2076 Id

27 NYNEX reply at 39.
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portion of costs they incur in dedling with those customers®”® MFS argues that no resale relationship
exigts between an incumbent LEC and an independent public payphone provider. ™

869. Parties dispute whether specialy-priced bundles of services must be offered for resde.
SNET arguesthat LECs are not required to resell bundled services, aslong asthe services are al offered
separately. SNET contends that requiring wholesale offerings of bundled services would deter competitive
offerings by incumbent LECs*® SBC argues that bundled services are not single services and therefore
not subject to the resde provisions of the 1996 Act.*** The Tdecommunications Resdlers Association,
TCC, LDDS, and MCl take the opposite position,”®? noting that bundled items are often sold at prices
well below the sum of their tand-alone prices.

870. The Tdecommunications Resdllers Association and Cable & Wireless argue that, where the
incumbent LEC offers services only on a bundled bas's, these services should be unbundled and offered
separately, at wholesalerates.®® AT& T specificdly argues that it should be alowed to purchase locd
exchange sarvice without operator services®®* Pacific Tdess, NYNEX, and NCTA argue that incumbent
L ECs should not be subject to this requirement so long as the services are not offered to retail customers
on astand-alone basis®* Bel Atlantic opposes AT& T's claim that Bell Atlantic should be required to
provide loca service without operator services for resae.

2. Discussion

871. Section 251(c)(4)(A) imposes on al incumbent L ECs the duty to offer for resde "any
telecommunications service that the carrier provides at retail to subscribers who are not telecommunications

20781,

207 MFSreply at 32.

2080 SNET comments at 34.
2081 |d, at 72-73.

2082 Telecommunications Resellers Assn comments at 18; TCC comments at 44; LDDS comments at 83; M Cl
comments at 89.

2% See, e.g., Telecommunications Resellers Assn comments at 19 n.49; Cable & Wireless comments at 48.
2084 AT& T comments at 81 n.123.
2085 PacTel comments at 87; NY NEX comments at 73; NCTA comments at 57.

2056 Bel| Atlantic reply at 25.
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cariers."?®”  We conclude that an incumbent LEC must establish awholesde rate for each retail service
that: (1) meetsthe satutory definition of a"telecommunications service" and (2) is provided at retall to
subscribers who are not "telecommunications carriers." 2% We thus find no satutory basis for limiting the
resdle duty to basic telephone services, as some suggest.

872. We need not prescribe a minimum list of services that are subject to the resde requirement.
State commissions, incumbent LECs, and resdllers can determine the services that an incumbent LEC must
provide a wholesde rates by examining that LEC's retail tariffs. The 1996 Act does not require an
incumbent LEC to make awholesde offering of any service that the incumbent LEC does not offer to retail
cusomers. State commissions, however, may have the power to require incumbent LECs to offer specific
intrastate services.

873. Exchange access services are not subject to the resale requirements of section 251(c)(4).
The vast mgority of purchasers of interstate access services are telecommunications carriers, not end users.
It istrue that incumbent LEC interstate access tariffs do not contain any limitation that prevents end users
from buying these services, and that end users do occasionally purchase some access services, including
special access,®® Feature Group A, and certain Feature Group D dlements for large private
networks % Despite this fact, we conclude that the language and intent of section 251 clearly
demondirates that exchange access services should not be considered services an incumbent LEC
"provides & retail to subscribers who are not telecommunications carriers' under section 251(c)(4). We

2747 U.S.C. § 251(c)(A)(A).

298 » T elecommunications service” is defined in section 3(46) to mean "the offering of telecommunications for afee
directly to the public, or to such classes of users asto be effectively available directly to the public, regardless of the
facilitiesused.” 47 U.S.C. § 153(46) "Telecommunications” is, in turn, defined in section 3(43) as "the transmission,
between or among points specified by the user, of information of the user's choosing without change in the form or
content of the information as sent and received.” 47 U.S.C. § 153(43). "Telecommunications carrier” isdefined in
section 3(44) to mean "any provider of telecommunications services, except that such term does not include
aggregators of telecommunications services (as defined in section 226)." 47 U.S.C. § 153(44).

2089 Seg, e.9., Illinois Public Utilities Act, Section 13-505.5.

20% End users may purchase special access from incumbent LECsin order to use high volume services offered by
IXCs, suchas AT& T's Megacom service.

29! Feature Group A issimilar to alocal exchange service, but is used for interstate access. In such circumstances,
the end user dials a seven-digit number to reach the LEC's "dial tone office" serving an IXC, where the LEC switches
the call to the IXC's POP via a dedicated line-side connection. Feature Group A represents approximately one
percent of incumbent L EC transport revenues.

2092 Feature Group D is the set of elements through which IX Cs today almost universally purchase switched access
services from incumbent LECs.
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note that virtualy all commentersin this proceeding agree, or assume without sating, that exchange access
services are not subject to the resale requirements of section 251(c)(4).2**

874. Wefind severa compelling reasons to conclude that exchange access services should not be
subject to resale requirements. First, these services are predominantly offered to, and taken by, IXCs, not
end users. Part 69 of our rules defines these charges as "carrier's carrier charges,” ** and the specific part
69 rules that describe each interstate switched access element refer to charges assessed on "interexchange
cariers' rather than end users.®® The mere fact that fundamentally non-retail services are offered pursuant
to tariffs that do not redtrict their availability, and that a smal number of end users do purchase some of
these services, does not alter the essentia nature of the services. Moreover, because access services are
designed for, and sold to, IXCs as an input component to the IXC's own retail services, LECswould not
avoid any "retall" costs when offering these services a "wholesale" to those same IXCs. Congress clearly
intended section 251(c)(4) to apply to services targeted to end user subscribers, because only those
services would involve an appreciable level of avoided costs that could be used to generate awholesadle
rate. Furthermore, as explained in the following paragraph, section 251(c)(4) does not entitle subscribers
to obtain services a wholesde rates for their own use. Permitting 1XCs to purchase access services at
wholesdle rates for their own use would be inconsstent with this requiremen.

875. We conclude that section 251(c)(4) does not require incumbent LECs to make services
avallable for resde at wholesde rates to parties who are not "telecommunications carriers' or who are
purchasing service for their own use. The wholesale pricing requirement isintended to facilitate competition
on aresale basis. Further, the negotiation process established by Congress for the implementation of
section 251 requires incumbent LECs to negotiate agreements, including resde agreements, with
"requesting tdlecommunications carrier or carriers," %% not with end users or other entities. We further
discuss the definition of "telecommunications carrier” in Section IX. of the Order.

876. With regard to independent public payphone providers, however, we agree with the
American Public Communication Council's argument that such carriers are not "telecommunications
cariers’ under section 3(44). We therefore aso agree with the American Public Communications

2098 Seg, e.9., Cincinnati Bell comments at 34; Citizens Utilities comments at 25; NY NEX comments at 35 n.70; Rural
Tel. Coalition comments at 20; J. Staurulakis comments at 6; SBC reply at 13; USTA reply at 31; Wisconsin
Commission comments at Attachment, pp. 7-8.

20% 47 U.S.C. § 69.5(D).

20% The one exception, as discussed below, isthe SL C, which is assessed on end users regardless of who purchases
the access services from the incumbent LEC.

209 47 U.S.C.§ 252(a)(L).
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Council's contention that the services independent public payphone providers obtain from incumbent LECs
are telecommunications services that incumbent LECs provide "at retail to subscribers who are not
telecommunications carriers’ and that such services should be available at wholesde rates to
telecommunications carriers. Because we conclude that independent public payphone providers are not
"telecommunications carriers” however, we conclude that incumbent L ECs need not make available service
to independent public payphone providers a wholesde rates. Thisis consastent with our finding that
wholesd e offerings must be purchased for the purpose of resde by "telecommunications carriers.”

877. We conclude that the plain language of the 1996 Act requires that the incumbent LEC make
avallable at wholesde rates retall servicesthat are actudly composed of other retail services, i.e., bundled
sarvice offerings. Section 251(c)(4) dtates that the incumbent LEC must offer for resde "any
telecommunications service' provided at retail to subscribers who are not telecommunications carriers. The
resde provison of the 1996 Act does not contain any language exempting services if those services can be
duplicated or approximated by combining other services. On the other hand, section 251(c)(4) does not
impose on incumbent L ECs the obligation to disaggregate aretail service into more discrete retail services.
The 1996 Act merdly requiresthat any retail services offered to customers be made available for resde.

B. Wholesale Pricing
1. Background

878. Asdiscussed above, section 251(c)(4) requires incumbent LECsto offer at "wholesde rates’
any telecommunications services that the carrier provides at retail to subscribers who are not
telecommunications carriers. Section 252(d)(3) establishes the sandard that states must use in determining
wholesde rates in arbitrations or in reviewing wholesale rates under BOC statements of generaly avallable
terms and conditions. Specificaly, section 252(d)(3) provides that wholesale rates shall be set "on the
basis of retail rates charged to subscribers for the telecommunications service requested, excluding the
portion thereof attributable to any marketing, billing, collection, and other costs that will be avoided by the
locd exchange carrier." %’

879. Inthe NPRM, we generdly sought comment on the meaning of the term "wholesde rates’ in
section 251(c)(4).2® We asked if we could and should establish principles for the states to apply in order
to determine wholesde prices in an expeditious and consstent manner. We aso sought comment on
whether we should issue rules for states to gpply in determining avoided costs. We stated that we could,
for example, determine that Sates are permitted under the 1996 Act to direct incumbent LECs to quantify

2097 47 U.S.C. § 252(d)(3).

299% NPRM at para. 179.
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their cogs for any marketing, billing, collection, and smilar activities that are associated with offering retall,
but not wholesdle, services™® We dso sought comment on whether avoided costs should include a share
of common cogts and genera overhead or "markup" assgned to such costs. LECswould then reduce retail
rates by this amount, offset by any portion of expenses that they incur in the provison of wholesale
rates?® We noted that this approach appeared to be consistent with the 1996 Act, but would create
certain adminigrative difficulties because al of the information regarding cogtsis under the control of the
incumbent LECs*® We aso asked for comment on severd aternative approaches. For example, we
asked whether we could establish a uniform set of presumptions regarding avoided costs that states could
adopt and that would apply in the absence of a quantification of such costs by incumbent LECs.#%
Additiondly, we asked whether we should identify pecific accounts or portions of accountsin the
Commission's Uniform System of Accounts ("USOA™)#* that the states should include as avoided
costs.#* We dso requested comment on whether we should establish rules that dlocate avoided costs
across services?®  We asked whether incumbent LECs should be allowed, or required, to vary the
percentage wholesale discounts across different services based on the degree the avoided costs relate to
those services®®  Findly, we asked whether we should adopt a uniform percentage discount off of the
retail rate of each service®”

2. Comments

880. Most commenters other than incumbent L ECs and some states advocate establishment of
national pricing rules regarding arbitrated rates for competitors acquisition of services for resale under

2099 |d, at para. 180.
2004,

2014,

219214, at para. 181.
219847 CF.R. 8§32

1% NPRM at para. 181.
2105 1d, at para. 182.
21064,

2107 I d
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section 251(c)(4).2%®  Incumbent LECs and state commissions argue that we do not have the authority to
establish such rules and, even assuming such authority exists, we should not exercise it. % Bay Springs, et
al., GVNW, and the Rura Telephone Codlition argue that establishing nationa wholesale pricing rules
would insufficiently recognize differencesin LECs operations, resulting in inadequate compensation for
gmal incumbent LECs?°

881. Many commenters preface their arguments concerning wholesale discounts caculation with a
general discussion of the role of resde in creating a competitive loca exchange market. IXCsand resdlers
argue that resde is the quickest method of developing ubiquitous competition and therefore encourage the
Commission to adopt of nationd rules that would result in substantid wholesde discounts. ™ AT& T
argues that a discount that does not permit viable competition should be presumed unreasonable. #*? Cable
& Wirdess and the Telecommunications Resdllers Assn point out that resdle will be a particularly important
market entry drategy for smal businesses that cannot afford the investments necessary to congtruct their
own facilities or purchase unbundled e ements.

882. Incumbent LECs, cable companies, CAPs, and Sprint generdly argue for low wholesde
discounts®** Facility-based competitors and potential competitors, such as MFS and cable operators,

2108 Seg, e.9., AT& T comments at 82; Cable & Wireless comments at 37; CompTel comments at 96; M FS comments at
72; LCI comments at 31; Telecommunications Resellers Assn comments at 24; Teleport comments at 55-56; TCC
comments at 45.

1% See, e.g., BellSouth comments at 67; SBC comments at 74; District of Columbia Commission comments at 32;
Pennsylvania Commission comments at 37.

2110 Bay Springs, et al., comments at 17; GVNW comments at 40; Rural Tel. Coalition comments at 21. For example,
the Rural Telephone Coalition points out that setting a national wholesale discount based on certain assumed levels
of marketing expenses overstates avoided costs for small and rural incumbent L ECs because such carriers face less
competition and therefore have fewer marketing expenses. Rural Telephone Coalition commentsat 21. Similarly, Bay
Springs, et al., GVNW, and the Rural Telephone Coalition argue that smaller incumbent LECs will not be able to
avoid as many shared costs because their smaller staffing and operational functions are less responsive to the
overall size of the carriers' operations. Bay Springsgt al., commentsat 17; GVNW comments at 40; Rural Tel.
Coadlition comments at 21.

1 See e.9., AT& T reply at Appendix E (Avoided Cost Model); Cable & Wireless comments at 38.

212 AT& T comments at 85.

1% Cable & Wireless at 35; Telecommunications Resellers Assn at 15. The Competition Policy Institute similarly
argues that resale will bring both large and small (resale) carriersinto the market. Competition Policy Institute

comments at 24.

2114 Seg, e.9., GTE reply at 25-26; NYNEX comments at 40-41; NCTA comments at 23; TCI comments at 8; MFS reply
at 34-36; Sprint reply at 41.
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argue that we should focus our efforts on encouraging facilities-based competition. Such parties, including
incumbent LECs, dlaim that large resdle discounts will discourage the development of facilities by making it
unnecessary for anew entrant to congtruct its own facilities in order to compete effectively on the basis of
price?* MFSand GTE state that wholesae pricing should only be applied in the absence of facilities-
based competition and that once such competition exigts, we should forbear from imposing wholesde
pricing on incumbent LEC sarvices offered for resde?® Incumbent LECs, cable operators, and Sprint
oppose AT& T's proposal that discounts that do not permit viable competition should be presumed
unreasonable !’

883. Parties favoring nationa rules regarding resde differ asto the form such rules should take.
Some propose that we establish a methodology for caculating avoided cogts. For example, certain parties
advocate a rule requiring the use of long-run incrementa cost.?*® Others advocate some form of proxies
or presumptions to determine avoided costs. NEXTLINK argues that the Commission should establish a
uniform set of presumptions regarding the types of costs that are to be avoided and require that caculations
of avoided costs be based on publicly available sources.®** NEXTLINK contends that these requirements
would alow rapid identification of avoided costs and should lead to the development of presumptive
percentage discounts that will apply to retall rates.”?°

884. Incumbent LECs and MFS aso argue that "avoided” costs are those that are actudly avoided
by such carriers instead of costs that are theoreticdly "avoidable. #* GTE argues that an "avoidable"

2115 Seg, e.9., NCTA comments at 29-30; Comcast comments at 21; Cox comments at 32; Time Warner comments at 70;
MFS commentsat 72; U S West comments, Exhibit A (Federal Implementation of the Telecommunications Act of
1996) at 26; BellSouth comments at Attachment (Interconnection and Economic Efficiency), p. 19; Bell Atlantic
comments at Attachment (Declaration of Robert W. Crandall), pp. 4-5.

2118 This forbearance would be pursuant to 47 U.S.C. § 160. MFS comments at 72 n.80; GTE reply at 26 n.44.

2117 Seg, e.9., Bell Atlantic reply at 24; Time Warner reply at 22; Sprint reply at 40.

2118 Seg, e.9., GSA/DoD comments at 11.

2 NEXTLINK comments at 33.

212914, Also, the Telecommunications Resellers Ass'n advocates establishing a minimal discount, to which states
may add, but not delete, unless they petition the FCC for express exemption. Telecommunications Resellers Assn

comments at 24-25.

2121 S, e.9., GTE reply at 25-26; NYNEX comments at 81; SBC reply at 15 n.35; USTA reply at 30; M FS comments at
72.
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standard improperly measures avoided costsin the long run versus actualy avoided costs.## IXCsand
resdllers argue that the standard should be "avoidable’ codts, otherwise, incumbent LECs will be able to
game their accounting systems and business practices to minimize actualy "avoided" expense. %

885. A number of parties propose that this Commission specify various USOA accounts as
avoided costs®* Severd parties introduced models or studies that use accounting data to caculate
wholesde discounts. These proposals are summarized in detail in the next section.

886. Some parties recommend that we adopt a specific percentage discount from the retail rate.
For example, the M assachusetts Attorney General recommends an interim discount of 25 percent until
carrier-specific cost studies can be performed.?* ACTA suggests that we adopt a 25 percent discount as
anationa standard?* Severd cable interests recommend ten percent maximum discounts, at least until
avoided cost studies can be performed.?#  The Tedlecommunications Resdlers A ssociation suggests that
discounts in the range of 30 to 50 percent off the retail rate are necessary to alow resdllersto provide
competition?® AT&T argues that, whatever discount is selected, sates should be alowed to increase it
to promote competition®* Furthermore, AT& T argues that states should be dlowed to impose pendlties
in the form of increased discounts for failure to provide service of equivadent qudity offered to incumbent
LEC customers or to provide eectronic interfaces to the incumbent LEC network.?* Incumbent LECs

122 gee Rebuttal Testimony of Douglas E. WellemeyerRulemaking on the Commission's Own Motion to Govern
Open Access to Bottleneck Services and Establish a Framework for Network Architecture Development of
Dominant Carrier NetworksR. 93-04-003 and . 93-04-002 (California Commission July 10, 1996), submitted as
attachment to L etter from Whitney Hatch, Assistant Vice President--Regulatory Affairs, GTE, to John Nakahata,
Senior Lega Advisor, Chairman Reed E. Hundt, FCC, July 18, 1996.

2123 Seg, e.0., AT& T comments at 84 n.129; Cable & Wireless reply at 29.

2124 See AT& T comments at 83-84 n.130-131; GCI comment at 15; M Cl comments at Attachment 2 (Pricing of
Wholesale Services); TCC comments at 45-46; Telecommunications Resellers Assn comments at 25-26; Sprint
comments at Appendix C. While not providing specific USOA accounts, several parties encourage the Commission
to identify these accounts. See, e.g., ACSI comments at 61.

2128 M ass. Attorney General comments at 24.

2126 ACTA comments at 31-32.

%" See, e.g., Comcast comments at 21; NCTA comments at 41.

2128 Telecommunications Resellers Ass'n comments at 24.

229 AT& T comments at 84.

21301 d. at 84-85.
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and MFS argue that the 1996 Act does not authorize the service quality pendties or competition-enhancing
increased discounts suggested by AT& T.2%

887. MFS, Tdeport, Time Warner, the M assachusetts Commission, and a number of incumbent
LECs argue that joint, common, and overhead costs should not be included in the calculation of avoided
costs.?* They argue that these costs are not avoided because they will continue to beincurred in
providing wholesdle service. AT& T, MCI, and others favor inclusion of a portion of joint, common, and
overhead cogts in avoided costs because these costs will decrease asthe overall level of operations of an
incumbent LEC decrease (as aresult of downscaling their retail operations).?*

888. Thereis sgnificant disagreement about whether wholesale rates should take into account any
additiond cogts incumbent LECs incur in providing wholesale service, such as those relating to wholesdle
marketing and billing operations. Incumbent LECs, facilities-based competitors, Sprint, and others argue
that wholesale rates must include such costs to ensure recovery from the cost-causing parties --
resdllers?3* Some incumbent LECs note that these additiond costs could aso be recovered through a
separate charge™® IXCsand resdllers argue that the plain language of the section 252(d)(3) does not
provide for the recognition of these costs.*** They aso add that dlowing incumbent LECs to recover
these costs from resdllers discourages efficiency in their wholesale operations.

2131 Seg, e.9., MFSreply at 36; Bell Atlantic reply at 24; Sprint reply at 42.

2132 Seg, e.9., MFS comments at 74; Teleport comments at 56-57; Time Warner comments at 77; M ass. Commission
comments at 14-15; Ameritech comments at 80; Bell South comments at 67; Cincinnati Bell comments at 35; GTE
commentsat 51; Lincoln Tel. reply at 8; U S West comments at 68-69; PacTel comments at 90; Rural Tel. Coalition
reply at 15; USTA comments at Attachment (Affidavit of Jerry A. Hausman), p. 11.

2133 Seg, e.9., TCC comments at 45-46; AT& T reply at Appendix E (Avoided Cost M odel); MCI comments at
Attachment 2 (Pricing of Wholesale Services), p. 9; Texas Public Utility Counsel comments at 45-46.

2134 Seg, e.9., Ameritech comments at 80; Bell Atlantic comments at 44-45; Bell South comments at Attachment
(Interconnection and Economic Efficiency), p. 20; Citizens Utilities comments at 25; USTA comments at Attachment
(Affidavit of Jerry A. Hausman), p.12, reply at 29; MFS comments at 73-74; Teleport comments at 57; Time Warner
comments at 78; Ohio Commission comments at 59-60, 66; Sprint comments at 72; J. Staurulakis comments at 10.

*1% See, e.g., BellSouth comments at 67; NY NEX comments at 83.

7136 See, 6.0, AT& T reply at 10; LDDSreply at 45; TCC comments at 47; Cable & Wirelessreply at 28-29;
Telecommunications Resellers Assn reply at 18.

2137 DDSreply at 45. LDDS argues that such costs should be recovered in a competitively-neutral manneid.
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889. A number of incumbent L ECs oppose application of a single percentage discount rate for all
services, arguing that avoided costs will vary among different services.?*® Some state commissions aso
recommend againg adoption of auniform rate?* MFS argues that, because section 252(d)(3) refers to
retall rates charged to subscribers "for the telecommunications service requested,” a uniform wholesde
discount rate would frustrate Congressiona intent.?*° Advocates of a uniform discount, however, contend
that incumbent LECs will be able to game any system involving a nonuniform alocation of avoided cog,
because the information regarding such costs is under their control.?** Advocates of a uniform discount
aso argue that apportioning avoided costs over specific services can be difficult, while auniform rate is
smpleto agpply. Ameritech argues that the wholesde rate structure of an incumbent LEC should not mirror
itsretall rate structure. Rather, it should be based on aweighted average of all retall rates provided by the
incumbent LEC, less avoided cost.?#

3. The M odesand Study

890. MCl and AT& T introduced models, and Sprint submitted a sudy for calculating wholesale
rates. This section describes each of these proposas and summarizes the criticisms directed againgt them.
AT&T and MCI offer models which, they contend, can be used to generate discount rates for each
incumbent LEC'sretall offerings. Asan example of the avoided cost gpproach Sprint advocates, Sprint
submits a study based on its United Telephone subsidiary operationsin Tennessee. ?*

891. MCl'smode uses publicly available USOA data?* MCI analyzes three categories of
avoided cost: (1) marketing, billing, and collection costs, (2) "other costs'; and (3) common costs alocated

2138 Seg, e.0., Bell Atlantic comments at 46; USTA comments at 74-75; MFS comments at 73.
2139 Seg, e.9., California Commission comments at 37-38.
19 M FS comments at 73.

1! See, e.g., Cable & Wireless comments at 47; TCC comments at 47, Telecommunications Resellers Assn reply at
18-19; NEXTLINK comments at 33.

2142 Ameritech comments at 58. For example, this would average various time-of-day plans and usage plans.
2143 Sprint comments at Appendix C (Avoided Cost Study: Tennessee United Telephone--S.E., Inc.).

2144 M Cl comments at Attachment 2 (Pricing of Wholesale Services).
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to avoided cogt activities. MCI identifies the following USOA accounts as avoided marketing, billing, and
collection codts

Account 6611 (product management)
Account 6612 (saes)

Account 6613 (product advertising)
Account 6621 (cal completion services)
Account 6622 (number services)

Account 6623 (customer services)
Account 6722 (externd relations)
Account 6727 (research and development)

MCI treats as "other" avoided costs dl of the expenses recorded in the following accounts:

Account 6113 (aircraft expense)

Account 6341 (large PBX expense)

Account 6351 (public telephone termina equipment expense)

Account 6511 (property held for future telecommunications use)

Account 6512 (provisioning expense)

Account 6562 (depreciation expense--property held for future telecommunications use)
Account 6564 (amortization expense--intangible)

MCI'smodel aso alocatesto avoided cogt activities a portion of the general overhead and genera support
expenses recorded in the following accounts:

general overhead
Account 6711 (executive)
Account 6712 (planning)
Account 6721 (accounting and finance)
Account 6723 (human resources)
Account 6724 (information management)
Account 6725 (legd)
Account 6726 (procurement)
Account 6728 (other generd and administretive)
Account 6790 (provision for uncollectible notes receivable)

general support

Account 6121 (land and building expense)
Account 6122 (furniture and artworks expense)
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Account 6123 (office equipment expense)
Account 6124 (genera purpose computers expense)

MCI uses an iterative process to determine separate avoided cost percentages for general overhead costs
and for generd support costs.?** The resulting percentages are based on the relative ratios of avoided
coststo total operating expense.?* MCl's modd assumes that incumbent LECsincur no additional
expensesin providing wholesde services.

892. After total avoided costs are determined, M Cl subtracts the total avoided costs from total
operating expenses to derive total wholesale expenses. M CI then caculates wholesale service revenue
using aformula that alows the incumbent LEC the same proportional mark-up above costs on wholesae
services ason itsretail services.?*” The formula setstheratio of total revenue less total expensesto total
revenue (retail markup) equd to the ratio of wholesae revenue less wholesde expenses to wholesdle
revenues (alowable wholesde markup) then computes wholesde revenue (and rates) by solving for that

2145 The formulae used by MCl in calculating certain overhead and general support costs are dependent on variables
affected by the result of the calculation of such costs. Iteration isameans of solving for variablesin such
circumstances.

1 Total Avoided Expense = [Not Avoided Expenses* 0%] + [Totally Avoided Expenses* 100%)] +
[Partially Avoided Expenses* a%] + [Partially Avoided Expenses* b%]
Where:
a= % Corporate Operations Avoidable = Total Avoided Expenses
Total Expenses - Depreciation & Amortization Expense

b = % General Support Avoidable = Total Avoided Expenses
Total Expenses - General Support

2147 \Wholesale Price Discount = 1 - Wholesale Service Revenue
Total Operating Revenue

Where:
Wholesale Service Revenue =Total Wholesale Expenses
(1-BaseMargin)

Total Wholesale Expenses = Total Operating Expenses - Total Avoided Costs

Base Margin = Total Operating Revenue - Total Operating Expenses
Total Operating Revenue
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vaiablein asmple equation.?*® MCI computes a wholesale discount rate as one minus the ratio of
wholesae revenue over tota revenue. Wholesale rates are computed by reducing retail rates by the
wholesae discount.

893. MCI proposes that Sates use its model to calculate a single wholesale discount rate for each
incumbent LEC that would gpply in every gate in which that incumbent LEC does business and for al
services the incumbent LEC provides for resdle. States would apply that rate to each of the incumbent
LECSs retail services. For the seven BOCsand GTE, M Cl's calculated wholesdle discount factors range
from 25 to 35 percent?* MCI suggests that its study be declared presumptively vaid by the Commission,
but suggests that the Commission alow dtates to adopt a different resdle discount by showing that the model
does not produce an accurate result.?>

894. Sprint, severa incumbent LECs, and potentid facilities-based entrants, criticize the MCl
modd. Lincoln Telephone faults the underlying M CI study for relying on asample of only eight companies,
arguing that the limited sample does not capture the variety of billing, costing and collecting arrangements of
al exiding carriers™!  Severd incumbent LECs, dthough not criticizing the M Cl study specificaly, oppose
any approach that utilizes USOA accounts,***? or calculates the resdle discount by deducting avoidable, as
opposed to actualy avoided, costs.*** Others attack M Cl's method of computing wholesade rates once

2148 Retail Revenue - Total Expenses =  wholesale revenue - (total expenses - avoided expenses)
Retail Revenue wholesale revenue
[
Wholesale Revenue = Retail Revenue -| Avoided expenses X[Retail Revenue |
L | Total Expenses

Thisisascomparedto:  Wholesale Revenue = Retail Revenue - Avoided Expenses
21 M CI comments at Attachment 2 (Pricing of Wholesale Services), p. 12.
1% M CI comments at 90.
2151 |incoln Tel. comments at 8-9.
2152 Seg, e.9., BellSouth reply at 41; PacTel reply at 45-46.

153 Seg, e.g., SBC reply at 15; NYNEX reply at 40; Ameritech reply at 37-39.
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avoided costs are measured.”™ MFS argues that there is no statutory basis for MCl's use of aformula
that removes the markup associated with avoided retail expenses from the retail rates.”>

895. AT& T'savoided cost modd issmilar to MCl's modd in that it is an embedded cost
approach that starts with publicly-available accounting data.”** AT& T's modd, however, involves severd
additiona layers of cdculations. The mode assgns incumbent LEC Automated Record M anagement
Information Systems (ARMIS) revenue and expense data to five lines of business (units). For theloca
business unit, which it uses as the gpplicable unit for resale under section 251(c)(4), avoidable expenses are
computed by USOA account. AT& T arguesthat al of the costs associated with the following USOA
accounts categories should be excluded as avoided costs, many of which are summary accounts and
subsume a set of other accounts:

Account 5300 (uncollectibles)

Account 6220 (operator systems expense) (if appropriate)
Account 6533 (testing expense)

Account 6534 (plant operations adminisiration expense)
Account 6610 (marketing expense)

Account 6620 (customer service expense)

AT&T further argues that the portion of the following USOA accounts associated with the incumbent
LEC'sretail operations should be excluded as avoided cods:

Account 6110 (network support expense)
Account 6120 (generd support expense)

Account 6560 (depreciation expense)

Account 6710 (executive and planning expense)
Account 6720 (generd and adminidrative expense)
Account 7240 (operating other taxes)

Account 7540 (other interest deductions)

2% MFSreply at 36.

1% 1d. Thiswasalso a point debated by incumbent L ECsin various state proceedingSeg, e.g., Petition for a Total
Local Exchange Wholesale Service Tariff from Illinois Bell Telephone Compani¥os. 95-0458 and 95-0531 (consol.)
(IMinois Commission June 26, 1996) at 5-20. Teleport argues that the I1linois Commission's decision to include a portion of

profit contribution was incorrect. Teleport comments at 59.

28 AT&T reply at Appendix E (Avoided Cost M odel).
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AT&T aso recommends partid avoidance of "Totd Returns,” which refers to portions of the retall rate that
contributes to an incumbent LEC's earnings. Ultimately, under AT& T's model, the sum of avoided direct
and indirect retail costsisdivided by the locd service-related revenues to derive the avoided cost discount.
AT&T appliesits modd to each state, with the exception of Alaska, and derives discount rates that range
from 23 percent to nearly 56 percent. Parties did not have an opportunity to comment specificaly on the
AT&T modd during the pleading cycle of this proceeding because it was submitted with AT& T's reply.
However, AT&T identified initsinitid commentsthe ligt of fully and partidly avoided USOA accounts that
were ultimately used in itsmodel. Criticiams of these classfications of fully and partidly avoided costs are
discussed below.

896. Sprint submits asample sudy of its LEC subsidiary operations in Tennessee as an example of
how the avoided cost approach advocated by Sprint would be applied.”” It was undertaken at the
request of the Tennessee Commission to be used under the 1996 Act for caculating wholesde codts.
Specifically, the study examines rates for resde of bundled services, focusing on those categories of costs
defined in the 1996 Act (marketing, billing, collection, and other costs). Sprint describes its study as
employing an activity-based cost approach that identifies the avoided cost by cost category and assgns
these costs to service groups, based on a computed factor that assigns each specific type of expenseto the
activity that creates or drives that expense. Sprint does not provide the worksheets detailing this cost
assgnment because Sprint considers the worksheets to be proprietary. Costs are identified at the
subaccount level. Sprint computes the percentage of avoided costs of providing Smple access service a
wholesale as a percentage of smple access revenue to be 4.76 percent. Sprint computes a 7.19 percent
figure for other services. In itsreply comments, Sprint suggests that the AT& T and MCI models
sgnificantly overstate incumbent LEC avoided codts.

897. Parties dso commented on the specific USOA accounts that should be used to identify
avoided costs. We summarize below the comments with respect to the various accounts:

Marketing expenses--Account 6611 (product management), Account 6612 (sales), and
Account 6613 (product advertising):

Resdlers and most IXCs, other than Sprint, al support identification of these accounts as completely
avoidable, both because they are explicitly mentioned in the 1996 Act and because these expenses would
not be necessary in awholesale operation.?*® Incumbent LECs, Sprint, MFS, and Time Warner argue that

2157 Sprint comments at Appendix C (Avoided Cost Study: Tennessee United Telephone--S.E., Inc.).
158 Seg, e.9., Cable & Wireless comments at 46 n.77; Telecommunications Resellers Assn comments at 25-26; AT& T

comments at 84 n.130; CompTel comments at 96-97; M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 5-
6.
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expenses recorded in these accounts would, in fact, be incurred in connection with the provision of
wholesale services such as marketing to wholesalers.>

Services expenses--Account 6621 (call completion services), Account 6622 (number
services), and Account 6623 (customer services):

IXCs and resdllers contend that al of the expenses recorded in these accounts should be trested as
avoidable costs because a resdller will either purchase these services separately or provide them itsalf. #%
Incumbent LECs and Sprint argue that these services have no relation to locd retail service and therefore
cannot be included in avoided costs used to compute wholesdle local service rates. #¢

Information origination/termination expenses and other property, plant and equipment
expenses--Account 6341 (large PBX expense), Account 6351 (public telephone terminal  equipment
expense), Account 6511 (property held for future telecommunications use), and Account 6512
(provisioning expense):

MCI and Cable & Wirdessidentify accounts 6341 (large PBX expense), 6351 (public telephone termina
equipment expense), 6511 (property held for future telecommunications use) and 6512 (provisioning
expense) as completely avoidable,#%? while incumbent LECs, MFS and Sprint argue that these expenses
are not associated with retail activities.™*

215% Seg, e.9., Ameritech reply at 38; Bell Atlantic reply at 23; GTE reply at 25 n.40; MFS reply at 35; Time Warner reply
at 21; USTA reply at 30; Sprint reply at 38.

2180 See, e.9., AT& T comments at 84 n.130; M ClI comments at Attachment 2 (Pricing of Wholesale Services), p. 6; Cable
& Wireless comments at 46 n.77; Telecommunications Resellers Assn comments at 25-26. CompTel states that such
accounts should be avoided where appropriate. CompTel
comments at 96-97.

?1%1 See, e.g., Bell Atlantic reply at 23 (with respect to account 6623); USTA reply at 30 (account 6623 includes costs
devoted to customer service relating to interexchange service); Sprint reply at 38-39 (also identifies account 6623 as
relating to separately billed services). PacTel agreesthat costs of directory
assistance call allowances, directory listing, and telephone directories will continue to be incurred. PacTel reply at 46.

2162 M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 8; Cable & Wirelesscomments at 46 n.77.

283 MFSreply at 35-36; Sprint reply at 38; GTE reply at 25 n.40 (at least with respect to accounts 6341 and 6351).
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Account 6220 (operator systems expense):

AT&T, TCC, and GCI argue that this account is wholly avoidable where resdllers choose not to purchase
operator services™™ while Sprint argues that the account is unrelated to local service®®

Account 6790 (provision for uncollectible notes receivable)/5300 (uncollectible  revenue):

AT&T, TCC, and GCI argue that the sum recorded in account 5300 represents a revenue offset that is
wholly avoidable?® M CI chooses to measure uncollectibles using account 6790, arguing that expensesin
this account are partidly avoidable?®” Sprint and Time Warner disagree with the contention that
uncollectibles are avoidable a al, claiming that uncollectibles may actudly increase in awholesde
operation.?'%®

Network support expenses (Accounts 6112-6116):

AT&T, TCC, GCl, and the Telecommunications Resdllers Association assert that al of these accounts are
patialy avoidable?*® MCI only discusses account 6113 (aircraft expense), identifying it as completely
avoidable because it is not related to wholesdle services® Sprint and MFS disagree, arguing that thereis
no evidence that costs in these accounts will decrease with wholesale offerings because these expenses will
have to continue to be incurred. "

2164 AT& T reply at Appendix E (Avoided Cost Model); TCC comments at 45 n.45; GCI comments at 1.
2185 Spyrint reply at 38.

2186 AT& T comments at 84 n.130; AT&T reply, Appendix E (Avoided Cost Model); TCC comments at 45 n.45; GClI
commentsat 1.

21T M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 9.
21% Sprint reply at 37; Time Warner reply at 21.

289 AT& T comments at 84 n.131; TCC comments at 46 n.46; GClI comments at 1; Telecommunications Resellers Assn
comments at 25-26.

270 M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 8.

2 MFS reply at 35 (only discusses account 6113); Sprint reply at 39-40.
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General support expenses (Accounts 6121-6124) and Account 6711 (executive), Account
6712 (planning), and Accounts 6721-6728 (general and administrative  expenses):

Resdlers and IX Cs contend that the shared expenses recorded in these accounts are partialy avoidable.™
MCI and Cable & Wirdess identify accounts 6722 (externd relations) and 6727 (research and
development) as completely avoidable.®”® MCI argues that overhead costs support dl of the activities,
including the activities that are avoided when services are sold at wholesale. Therefore, according to MCl,
aportion of overhead expenses must be treated as avoided cost.”™ AT& T argues that wholesding will
necessaxily lead to an overdl reduction in the size of an incumbent LEC's operations and thus to a reduction
in shared expenses”™  Sprint and Time Warner argue that there is no evidence to support a conclusion
that resdle will lead to a genera reduction in shared expenses. ™

Depreciation and amortization expenses (Accounts 6561-6565) and operating taxes
(Accounts 7220-7240):

Resdlers and IXCs dso argue to varying degrees that such expenses are partially avoidable.?”” MCI and
Cable & Wirdess argue for the complete avoidance of accounts 6562 (depreciation expense--property
held for future tdlecommunications use) and 6564 (amortization expense--intangible).® MFS, Sprint, and
Time Warner argue that these costs will continue to be incurred for wholesale operations. "

2172 Seg, e.9., Telecommunications Resellers Assn comments at 25-26; AT& T comments at 84 n.131.

273 M CI comments at Attachment 2 (Pricing of Wholesale Services), p. 6-7; Cable & Wireless comments at 47 n.79.
2174 M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 9.

25 AT& T reply, Appendix E (Avoided Cost Model) at 2.

2178 Sprint reply at 39-40; Time Warner reply at 21

1" Seg, e.g., Telecommunications Resellers Assn comments at 25-26; AT& T comments at 84 n.131; CompTel
comments at 97.

2178 M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 9; Cable & Wirelesscomments at 47 n.79.

79 MFS reply at 35-36 (account 6564 is not related to retail); Sprint reply at 39-40; Time Warner reply at 21.
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Other partially avoided accounts:

AT&T, TCC, and GCI argue that accounts 6533 (testing expenses), 6534 (plant operations administration
expense), and 7540 (other interest), and totd returns are partidly avoidable®® while Sprint disagrees. 8

4. State Decisions

898. Severd dtate commissions have aready made interim or final determinations with respect to
wholesdlerates. Some, like the Californiaand Maryland commissions, did not purport to apply or interpret
the 1996 Act. Others, including the Illinois and Georgia commissions, explicitly gpplied section 252(d)(3)
in reaching their decisons. Post-1996 Act state decisions announced to date are summarized below.

899. California: The Cdifornia Commisson adopted interim rules, effective March 31, 1996, for
the resale of local exchange sarvices by competitive LECs within the areas sarved by Pacific and GTE. ##
Although the record in that proceeding was closed before the passage of the 1996 Act, the California
Commission gpplied a"retail rates minus avoided cost” sandard smilar to that contained in section
252(d)(3) for purposes of setting interim rates. The California Commission used an embedded cost study
and USOA accounting data to cdculate business discounts rates of 17 percent for PacTel and 12 percent
for GTE. Becauseit had previoudy found that resdentia rates were already below direct embedded cogt,
the Cdifornia Commission gpplied to resdentid services areduced discount rate of 10 percent for PacTel
and 7 percent for GTE. In arriving at this concluson, the Caifornia Commission consdered uncollectibles,
marketing, and customer service expensesto be partidly avoidable, to varying degrees.

900. Colorado: The Colorado Commission established a business discount rate of 16 percent
and aresidentia discount rate of 9 percent.?®* Using Colorado-specific embedded cost information
previoudy filed by U SWest as part of an annud report to that commission, the Colorado Commission
caculated avoided cogts for five categories of services. The Colorado Commission treated the following
costs astotaly avoided: uncollectibles; direct expense associated with operator services, customer
operations (product management, sales, and product advertising); cal completion; and number services.

2180 AT& T comments at 84 nn.130-31; TCC comments at 46 n.46; GCl commentsat 1. Sprint does not comment on
account 7540.

2181 Sprint reply at 39-40.

282 Order Instituting Rulemaking on the Commission's Own Motion into Competition for Local Exchange Servjce
R. 95-04-043 and |. 95-04-044 (California Commission April 26, 1996). Although the final order was not issued until April
26, 1996, it became effective March 31, 1996.

2183 SWest Communications, Inc. Filing Advice Letter No. 2610 in Compliance with Commission Decision No.
C96-521 Adopting Emergency RulesDocket No. 96S-233T (Colorado Commission June 21, 1996).
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The Colorado Commission aso considered 95 percent of the costs of customer services to be avoidable.
Generd purpose computer expense and related depreciation, and genera corporate overheads, were
treated as partidly avoided. The Colorado Commission concluded that wholesale discounts should be as
follows. resdentia, 9 percent; business, 16 percent; toll services, 30 percent; central office-based features,
50 percent; dl other services, 18 percent.

901. Georgia: The Georgia Commission established a 20.3 percent discount rate for wholesale
residential service and a 17.3 percent discount rate for wholesale business service. ##* The Georgia
Commission used embedded cost information to calculate avoided direct expenses. The Georgia
Commission dso found that a percentage of genera support, administrative, and corporate operations
expenses should be consdered avoided costs. In computing its fina discounts, the Georgia Commission
apportioned total avoided expense between resdential and business services according to BellSouth's
revenues for the two categories. Prior to such gpportionment, the Georgia Commission's discount was
18.74 percent.

902. lllinois: Thelllinois Commission released an order on June 26, 1996, setting wholesdle
discount rates for Ameritech and Centel loca exchange sarvices.?® The lllinois Commission gpplied the
section 252(d)(3) pricing standard, but rejected use of embedded cost studies as incongstent with the
Commission's established cogt of service rules. Ingteed, the 1llinois Commission based its andysison a
methodology that begins with retall rates, then subtracts: (1) the "tota assigned cost” of retail functions, and
(2) apro rata share of contribution attributable to the avoided retail costs. Tota assgned costsinclude the
long-run incrementa costs of a service plus some shared and adminigrative costs. Contribution isthe
difference between retail price and long-run incrementa cost. The Illinois Commission expects that this
methodology, when gpplied to individua Ameritech services usng the carrier's most recently-filed cost
studies, will produce an average discount rate of 20.07 percent.?®* The lllinois Commission applied the
same rate to Centel, pending completion by Centd of the cost studies needed to apply the lllinois
Commission's adopted methodology.

2184 petition of AT& T for the Commission to Establish Resale Rules, Rates, Terms, and Conditions and Initiate
Unbundling of Services Docket No. 6352U (Georgia Commission June 21, 1996).

21% petition for a Total Local Exchange Wholesale Service Tariff from Illinois Bell Telephone Compariyos. 95-
0458 and 95-0531 (consol.) (Illinois Commission June 26, 1996).

% The Illinois Commission notes that the pricing methodology that it adopted would yield an average discount of
20.07 percent if applied at the individual service level and 16.63 percent if applied to the "family” service levédl. at 10.
[llinois decided that the individual service application avoided certain pricing anomalies and was more consistent with
the 1996 Act. Id. at 20.
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903. Louisiana: The Louisana Commission established regulations concerning resale of
telecommunications services on March 15, 1996.7%"  As an interim measure, until the Louisiana
Commission can determine wholesale rates based on TSLRIC cost studies, the commission has st
wholesde rates at the incumbent LEC's current tariffed retail rates minus 10 percent. This caculation
reflects the incumbent LEC's avoidance of retaill cogts, including but not limited to, sales, marketing and
customer services associated with the resold items.

904. Maryland: The Maryland Commisson adopted, without analyzing cost sudies, an interim
discount rate of 10 percent, pending completion of the instant rulemaking proceeding. %

905. New York: The New Y ork Commission established temporary wholesae discounts for
NYNEX and Rochester Telephone on July 18 of thisyear.#®* The New Y ork Commission caculates for
NYNEX a 17 percent discount for residentia service and an 11 percent discount for business service.
Separate avoided cost percentages were derived for different shared expense categories, ranging from five
percent for general and administrative expenses to 12.7 percent for network support expense. For
marketing categories, 20 percent of product management, 50 percent of sales, and 50 percent of
advertisng expenses were consdered avoidable. All uncollectibles were consdered avoidable.
Calculating these and other avoided cogts, the New Y ork Commission arrived at a 15 percent discount.
Because the New Y ork Commission observed that business lines produce higher overal revenue and thus
atificidly inflate avoided cost for business lines (and undervaue the avoided cost for residentia lines), a 17
percent discount was set for resdentia service while only an 11 percent discount was set for business
sarvice. A uniform 13.5 percent discount was ordered for Rochester Telephone, based on a New Y ork
Commission anadyss of Rochester's 1995 annud report, using principles smilar to those gpplied to
NYNEX.

2187 Inre: Regulations for Competition in the Local Telecommunications MarkeRocket U-200883 (L ouisiana
Commission March 15, 1996).

2188 \Wholesale Rates for Telecommunications Services Ruling on AT& T's Petition for a Reduction on the Wholesale
Rates of Bell Atlantic--Maryland, Ing.Case No. 8721 (Maryland Commission June 27, 1996).

2% Joint Complaint of AT& T Communications of New York, Inc., MCI Telecommunications Corporation,
WorldCom, Inc. d/b/a LDDS WorldCom and the Empire Association of Long Distance Telephone Companies, Inc.
Against New York Telephone Company Concer ning Wholesale Provisioning of Local Exchange Service by New York
Telephone Company and Sections of New York Telephone's Tariff No. 90Case 95-C-0657 (New
Y ork Commission July 18, 1996)Petition of Rochester Telephone Corp. for Approval of a Proposed Restructuring Plan
Case 93-C-0103 (New Y ork Commission July 18, 1996).
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906. Ohio: The Ohio Commission has established rules for pricing wholesde servicesfor resale,
but has not publicly released calculations of specific discounts for particular services.#® The Ohio
Commission established a presumption that al expenses contained in the following USOA accounts will be
avoided: 5300 (uncollectible revenue), 6611 (product management), 6612 (sales), 6613 (product
advertisng), 6621 (call completion service), 6622 (number services expense), and 6623 (customer
service).”** The Ohio Commission's rules require resellers seeking to avoid additional costs to prove that
such cogts would be avoided in wholesale operations. Beyond the avoided expenses discussed above, the
Ohio Commission requires avoided costs to include "direct and indirect costs of al activities eliminated due
to the wholesde provisoning.”

5. Discussion

907. Resde will be an important entry strategy for many new entrants, especidly in the short term
when they are building their own facilities. Further, in some areas and for some new entrants, we expect
that the resale option will remain an important entry strategy over the longer term. Resdle will dso be an
important entry strategy for small businesses that may lack capita to competein the loca exchange market
by purchasing unbundlied eements or by building their own networks. In light of the strategic importance of
resale to the development of competition, we conclude that it is especialy important to promulgate national
rules for use by state commissions in setting wholesde rates. For the same reasons discussed in
Section 11.D of the Order, we believe that we have legd authority under the 1996 Act to articulate
principles that will gpply to the arbitration or review of wholesale rates. We dso believe that articulating
such principles will promote expeditious and efficient entry into the locd exchange market. Clear resde
ruleswill create incentives for parties to reach agreement on resde arrangements in voluntary negotiations.
Clear rules will dso aid states in conducting arbitrations that will be adminigratively workable and will
produce results that satisfy the intent of the 1996 Act. The rules we adopt and the determinations we make
in this area are crafted to achieve these purposes. We dso note that clear resale rules should minimize
regulatory burdens and uncertainty for dl parties, induding small entities and small incumbent LECs. 2%

908. The gtatutory pricing standard for wholesale rates requires state commissionsto (1) identify
what marketing, billing, collection, and other costs will be avoided by incumbent LECs when they provide
sarvices a wholesae; and (2) caculate the portion of the retail prices for those servicesthat is attributable
to the avoided costs. Our rules provide two methods for making these determinations. Thefirst, and

2% Commission Investigation Relative to the Establishment of Local Exchange Competition and Other Competitive
Issues Case No. 95-845-TP-COI (Ohio Commission June 12, 1996).

2191 The Ohio Commission also lists account 6610, which is the summary account for marketing expenses (accounts
6611-6613).

2192 See Regulatory Flexibility Act, 5 U.S.C. 88 60kt seq.
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preferred, method requires state commissions to identify and calculate avoided costs based on avoided cost
dudies. The second method alows states to select, on an interim bag's, a discount rate from within a
default range of discount rates adopted by this Commission. They may then cdculate the portion of aretall
price that is atributable to avoided cogts by multiplying the retail price by the discount rate.

909. We adopt aminimum st of criteriafor avoided cost studies used to determine wholesale
discount rates. The record before us demondrates that avoided cost studies can produce widdly varying
results, depending in large part upon how the proponent of the study interprets the language of section
252(d)(3). The criteriawe adopt are designed to ensure that states apply consistent interpretations of the
1996 Act in setting wholesale rates based on avoided cost studies which should facilitate swift entry by
nationd and regiond resdlers, which may include smdl entities % At the sametime, our criteriaare
intended to leave the state commissions broad latitude in salecting costing methodologies that comport with
their own ratemaking practices for retail services. Thus, for example, our rules for identifying avoided costs
by USOA expense account are cast as rebuttable presumptions, and we do not adopt as presumptively
correct any avoided cost model.

910. Based on the commentsfiled in this proceeding and on our anadlyss of Sate decisions setting
wholesae discounts, we adopt a default range of rates that will permit a state commission to select a
reasonable default wholesale rate between 17 and 25 percent below retail rate levels. A default wholesdle
discount rate shdl be used if: (1) an avoided cost study that satisfies the criteria we set forth below does not
exig; (2) astate commission has not completed its review of such an avoided cost study; or (3) arate
established by a state commission before release of this Order is based on a study that does not comply
with the criteria described in the following section. A state commission must establish wholesde rates
based on avoided cost studies within a reasonable time from when the default rate was selected. This
approach will enable state commissions to complete arbitration proceedings within the statutory time frames
even if it isinfeasible to conduct full-scale avoided cost sudies that comply with the criteria described
below for each incumbent LEC.

a. Criteriafor Cost Studies

911. There has been considerable debate on the record in this proceeding and before the Sate
commissions on whether section 252(d)(3) embodies an "avoided" cost standard or an "avoidable’ cost
gandard. We find that "the portion [of the retail rate] . . . attributable to cogts that will be avoided” includes
al of the cogts that the LEC incursin maintaining aretail, as opposed to awholesde, busness. In other
words, the avoided codts are those that an incumbent LEC would no longer incur if it were to cease retail
operations and instead provide dl of its services through resdlers. Thus, we rgect the arguments of
incumbent L ECs and others who maintain that the LEC must actually experience areduction in its operating

2198 See | d.
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expenses for a cost to be considered "avoided” for purposes of section 252(d)(3). We do not believe that
Congress intended to dlow incumbent LECs to sudtain artificialy high wholesde prices by declining to
reduce their expenditures to the degree that certain costs are readily avoidable. We therefore interpret the
1996 Act as requiring states to make an objective assessment of what costs are reasonably avoidable when
aLEC slsits serviceswholesde. We note that Colorado, Georgia, Illinois, New Y ork, and Ohio
commissions have all interpreted the 1996 Act in this manner.#*

912. Wefind that, under this "reasonably avoidable" standard discussed above, an avoided cost
study must include indirect, or shared, costs as well as direct costs. We agree with MCI, AT& T, and the
Cdlifornia, Illinois, Ohio, Colorado, and Georgia commissions that some indirect or shared codts are
avoidable and likely to be avoided when a LEC provides retail servicesto aresdler insgtead of to the end
user. Thisisbecause indirect or shared costs, such as generd overheads, support al of the LEC's
functions, including marketing, sales, billing and collection, and other avoided retail functions. Therefore, a
portion of indirect costs must be considered "attributable to costs that will be avoided" pursuant to section
252(d)(3). Itistrue that expenses recorded in indirect or shared expense accounts will continue to be
incurred for wholesale operations. 1t isaso true, however, that the overal leve of indirect expenses can
reasonably be expected to decrease as aresult of alower level of overdl operations resulting from a
reduction in retail activity.

913. A portion of contribution, profits, or mark-up may aso be considered "attributable to costs
that will be avoided'#*> when services are sold wholesdle. M Cl's modd makes this attribution by means of
acaculation that gpplies the same mark-up to wholesale services asto retall services. The lllinois
Commission achieved asmilar effect by removing apro rata portion of contribution from the retail rate for
each service. In AT& T's modd, the portion of return on investment (profits) that was atributable to assets

2194 Seg, e.9., U SWest Communications, Inc. Filing Advice Letter No. 2610 in Compliance with Commission
Decision No. C96-521 Adopting Emergency RuledDocket No. 96S-233T (Colorado Commission June 21, 1996) at paras.
12-13; Petition of AT& T for the Commission to Establish Resale Rules, Rates, Terms, and Conditions and Initiate
Unbundling of Services Docket No. 6352U (Georgia Commission June 21, 1996Petition for a Total Local Exchange
Wholesale Service Tariff from Illinois Bell Telephone Companyos. 95-0458 and 95-0531 (consol.) (Illinois Commission
June 26, 1996) at 27-34; Joint Complaint of AT& T Communications of New York, Inc., MCI Telecommunications
Corporation, WorldCom, Inc. d/b/a LDDSWorldCom and the Empire Association of Long Distance Telephone
Companies, Inc. Against New York Telephone Company Concerning
Wholesale Provisioning of Local Exchange Service by New York Telephone Company and Sections of New York
Telephone's Tariff No. 90Q Case 95-C-0657 (New Y ork Commission July 18, 1996Petition of Rochester
Telephone Corp. for Approval of a Proposed Restructuring PlgrCase 93-C-0103 (New Y ork July 18, 1996)Commission
Investigation Relative to the Establishment of Local Exchange Competition and Other Competitive | ssii€ase No. 95-
845-TP-COlI (Ohio Commission June 12, 1990) at 30-31.

2195 47 . S.C. § 252(d)(3).

436



Federd Communications Commisson 96-325

used in avoided retail activities was treated as an avoided cost. We find that these approaches are
congistent with the 1996 Act.

914. An avoided cost study may not calculate avoided costs based on non-cost factors or policy
arguments, nor may it make disalowances for reasons not provided for in section 252(d)(3). The language
of section 252(d)(3) makes no provison for salecting awholesae discount rate on policy grounds. We
therefore rgect NCTA's argument that discount rates should be ten percent or less in order to avoid
discouraging facilities-based competition, aswell as AT& T's suggestion that wholesale discount rates
should be st at levels that ensure the viability of the resdler's business. We dso rgect, for example, MCl's
assertion that no externd relations or research and development costs should be dlowed in wholesale rates
because the activities represented by those costs are contrary to the interests of the LEC competitors that
purchase wholesale sarvices.?*  Our analysis aso precludes a state commission from adopting AT& T's
suggestion that an increment should be added to the base discount rate to compensate resdllers for aleged
deficiencies in the provisoning of services.

915. The 1996 Act requires that wholesade rates be based on exigting retail rates, and thus clearly
precludes use of a"bottom up" TSLRIC study to establish wholesale rates that are not related to the rates
for the underlying retail services. We thus rgject the suggestions of those parties that ask usto require use
of TSLRIC to set wholesdle rates. The 1996 Act does not, however, preclude use of TSLRIC cost studies
to identify the portion of aretail rate that is attributable to avoided retail costs. TSLRIC studies would be
entirely appropriate in states where the retail rates were established using a TSLRIC method. For example,
the lllinois Commission caculated its wholesale rate usng an avoided cost formula and long run incrementa
cost studies. Embedded cost studies, such as the studies used by the Georgia Commission, may aso be
used to identify avoided cods. Idedly, a sate would use a sudy methodology thet is congstent with the
manner in which it setsretail rates.

916. We neither prohibit nor require use of asingle, uniform discount rate for al of an incumbent
LEC's sarvices. We recognize that a uniform rate is smple to apply, and avoids the need to alocate
avoided costs among services. Therefore, our default wholesae discount isto be applied uniformly. On
the other hand, we aso agree with parties who observe that avoided costs may, in fact, vary among
sarvices. Accordingly, we dlow a tate to gpprove nonuniform wholesae discount rates, as long as those
rates are set on the basis of an avoided cost study that includes a demonstration of the percentage of
avoided cods that is attributable to each service or group of services.

917. All costs recorded in accounts 6611 (product management), 6612 (sales), 6613 (product
advertising) and 6623 (customer services) are presumed to be avoidable. The costs in these accounts are
the direct costs of serving customers. All costs recorded in accounts 6621 (call completion services) and

219 See M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 6-7.

437



Federd Communications Commisson 96-325

6622 (number services) are aso presumed avoidable, because resdllers have stated they will either provide
these services themsalves or contract for them separately from the LEC or from third parties. These
presumptions regarding accounts 6611-6613 and 6621-6623 may be rebutted if an incumbent LEC proves
to the state commission that specific cogtsin these accounts will be incurred with respect to services sold at
wholesale, or that costs in these accounts are not included in the retail prices of the resold services.

918. Genera support expenses (accounts 6121-6124), corporate operations expenses (accounts
6711, 6612, 6721-6728), and telecommunications uncollectibles (account 5301) are presumed to be
avoided in proportion to the avoided direct expenses identified in the previous paragraph. Expenses
recorded in these accounts are tied to the overdl leve of operationsin which an incumbent LEC engages.
Because the advent of wholesae operations will reduce the overdl level of operations -- for example,
gaffing should decrease because customer inquiries and billing and collection activity will decrease --
overhead and support expenses are in part avoided. We sdlect the revenue offset account of 5301 rather
than accounts 5300 or 6790 because account 5301 most directly represents overheads attributable to the
services being resold.

919. Plant-specific and plant non-specific expenses (other than genera support expenses) are
presumptively not avoidable.

920. Inthe case of carriers designated as Class B under section 32.11 of our rules that use certain
summary accountsin lieu of accounts designated in this subsection of the Order, our avoided cost sudy
criteriashdl gpply to the relevant summary account in its entirety. %’

b. Default Range of Wholesale Discount Rates

921. Partiesto this proceeding present evidence or arguments supporting wholesae discount rates
ranging from 4.76 percent to 55 percent:

Sprint/United Telephone study
Simple Access sarvice: 4.76%
Other sarvices. 7.19%
NCTA 10.0%
Comcast 10.0%
M assachusetts Attorney Generd 25.0%
ACTA 25.0%

2197 See Regulatory Flexibility Act, 5 U.S.C. 88 60kt seq.
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MCI Modd 25.6-33.29%0%%
Tdecommunications Resdlers Assn 30.0-50.0%
AT&T Modd 23.05%-55.529?'®

922. States gpplying wholesae pricing standards similar to the standards in section 252(d)(3) have
et the following wholesale discounts:

Cdifornia
PacTd
Busness 17.0%
Resdentid 10.0%
GTE
Busness 12.0%
Resdentid 7.0%
Colorado
Resdentid 9.0%
Busness 16.0%
Toll Services 30.0%
Central Office-Based Festures 50.0%%2®
All other sarvices 18.0%
Georgia
Resdentid 20.3%
Busness 17.3%
[llinois 20.07%%*

2198 M Cl calculated rates based on actual accounting data for the years 1990-1995 for each RBOC and for GTE. For
1995 the rates ranged from 25.6 percent for U S West to 33.2 percent for Ameritech. MCI also calculates rates for 1996
using estimated data. M Cl comments at Attachment 2 (Pricing of Wholesale Services), p. 1.

219 AT& T calculated separate discount rates for each RBOC study area and for SNET and GTE Hawaiian Tel.
229 Central office-based services are custom calling features such as speed dialing and CL ASS features, such as caller
ID. U SWest Communications, Inc. Filing Advice Letter No. 2610 in Compliance with Commission Decision No. C96-

521 Adopting Emergency RulesDocket No. 965-233T (Colorado Commission June 21, 1996) at para. 13.

220t The |llinois Commission requires wholesal e discounts to be computed on a service-specific basis. The 20.07
percent figure represents an "average” discount using such a methodology.
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New Y ork
NYNEX
Business 17.0%
Residentid 11.0%
Rochester Telephone 13.5%

923. Wefind unpersuasve various arguments presented by parties a the lower and higher ends of
the range of possible discounts. The Sprint/United Telephone study produces unreasonably low measures
of avoided codts because the study considers only avoided direct expensesin five accounts. As explained
above, we interpret the statutory language providing for awholesde price that excludes the "portion [of a
retail rate] atributable to any marketing, billing, collection, and other costs that will be avoided” #%* to
include indirect as well asdirect costs. The proposas of NCTA and Comcast for a maximum discount of
10 percent are premised on the view that any greater discount would unduly discourage fecilities-based
competition. Section 252(d)(3), however, requires wholesale prices to be set based on avoided costs, not
on any policy preference for facilities-based competition. For the same statutory reason, we reject as
inconggtent with section 252(d)(3) the policy arguments of the Telecommunications Resdllers Association
and AT& T that we should establish national wholesdle discounts at levels that will ensure that resale of local
exchange sarvicesis a viable business.

924. Wefind AT& T'smode unsuitable for purposes of establishing in this proceeding arange for
default wholesale discount rates. The AT& T mode does in many respects satisfy the generd criteriawe
establish above for avoided cost studies. The model, however, incorporates numerous assumptions, cost
dlocation factors, and studies, and because AT& T submitted its mode with its reply comments, and other
parties have not analyzed the model in detail. We find that we would need to develop amore complete
record onthe AT& T mode before deciding whether to endorseit. We do not, however, preclude a Sate
commission from congdering in awholesale rate proceeding evidence developed using this modd.

925. Wefind that we can use M Cl's modd, with some modifications, along with the results of
certain state proceedings, to establish arange of rates that would produce an acceptable default wholesale
discount rate that reasonably approximates the amount of avoided costs that should be subtracted from the
retal rate. A default rate isto be used only in threeingtances. (1) in a state arbitration proceeding if an
avoided cost study that satisfies the criteria we set forth above does not exis; (2) where a sate has not
completed its review of such an avoided cost study; (3) where arate established by a state before the
release date of this Order is based on a study that does not comply with the criteria described in the

2202 47 . S.C. § 252(d)(3).

2203 See AT& T comments at 81-86; Telecommunications Resellers Assn comments at 24.
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previous section. We emphasize that the default rate is to be used as an interim measure only, and should
be replaced with an avoided cost study within areasonable time. The MCl modd is a reasonable attempt
at esimating avoided cost in accordance with section 252(d)(3) using only publicly-available data. We
find, however, that we should modify certain features of the model.

926. Firgt, MCI treats account 6722 (external relations) and account 6727 (research and
development) as avoidable costs. MCI argues that purchasers of wholesale services are competing with
LECs and, therefore, should not be forced to fund regulatory activities reflected in account 6722. MCI
claims that research and development are not of practical use for the services that resdllers will purchase.
As explained above, this type of disallowance is not contemplated by the avoided cost standard of section
252(d)(3). We therefore adjust the mode to treat these cogts in the same manner as other overhead
expense accounts.

927. Second, MCI treats a number of accounts as " other avoided costs' on the grounds that the
expenses in those accounts are not relevant to the provison of telecommunications services that an
incumbent LEC currently provides®** Public telephone termind equipment expense and large PBX
expense are not "avoided" precisaly because they are unrelated to the retail services being discounted. We
would not expect these expensesto be included in retail service rates for resold services, but if these
expenses were included in retail rates, they would not be avoided when the services are purchased by
resdlers. Therest of MCI's"other" accounts contain costs that support al of the telecommunications
sarvices offered by the company. MCI has not shown that any of these costs are either reduced or
eliminated when services are sold at wholesdle. We, therefore, adjust the MCl modd so as not to treat
these accounts as avoidable costs.

928. Third, MCI treats accounts 6611 (product management), 6612 (sales), 6613 (product
advertising), and 6623 (customer services) as codts that are entirely avoided with respect to services
purchased at wholesale. We agree that a large portion of the expenses in these accounts is avoided when
sarviceissold a wholesdle. We dso agree, however, with parties that argue that some expensesin these
accounts will continue to be incurred with respect to wholesale products and customers, and that some new
expenses may be incurred in addressing the needs of resdllers as customers. No party in this proceeding
has suggested a specific adjustment to the MCIl mode that would account for these costs of the wholesale
operation. We note that, in their own proceedings, severd states have made varying estimates concerning
the level of wholesale-rdlated expenses in these accounts. Colorado, for example, estimated that none of
the costs in accounts 6611-6613 would relate to wholesde services, and that only five percent of the costs

#2%* Based on this rationale, M Cl excludes account 6113 (aircraft expense), account 6341 (large PBX expense), account
6511 (property held for future telecommunications use expense), account 6351 (public telephone terminal equipment
expense), account 6512 (provisioning expense), account 6562 (depreciation expense for property held for future
telecommunications use), and account 6564 (amortization expense, intangible).
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in account 6623 would be incurred in awholesde operation.”* The Georgia Commission, on the other
hand, decided that 25 percent of sales and product advertisng expenses would continue to be incurred in
the wholesale operation.??®  Given the lack of evidence, and the wide range of estimates that have been
made by these states, we find it reasonable to assume, for purposes of determining a default range of
wholesale discount rates, that ten percent of costs in accounts 6611, 6612, 6613, and 6623 are not
avoided by sdlling services at wholesde.

929. Fourth, MCI uses acomplex formulato caculate the portions of overhead and generd
support expense that are attributable to avoided costs. We find that this formulais congtructed in away
that tendsto inflate the results of the caculation. We have, therefore, subgtituted a more straightforward
gpproach in which we apply to each indirect expense category the ratio of avoided direct expense to tota
expenses. We aso identify adightly different list of accounts representing indirect costs than that proposed
by MCI.

930. With the modifications described above, and using actual 1995 data, M Cl's model produces
the following results for the RBOCs and GTE:

U SWes 18.80%
GTE 18.81%
BdlSouth 19.20%
Bdl Atlantic 19.99%
SBC 20.11%
NYNEX 21.31%
Pecific 23.87%

Ameritech 25.98%

931. We dso take into account the experience of those state commissions, Illinois and Georgia,
that have undertaken or gpproved detailed avoided cost studies under the pricing standard of section
252(d)(3) of the 1996 Act. Applying the Satutory standard to the examination of significant cost studies,

2205 | SWest Communications, Inc. Filing Advice Letter No. 2610 in Compliance with Commission Decision No.
C96-521 Adopting Emergency RulesDocket No. 96S-233T (Colorado Commission June 21, 1996) at para. 12 and n.20.
The Colorado Commission explained that it chose 5 percent because "some small portion of customer services will remain
for theinterfaces of Operational Support Systems of [U S West] and the resellers, but nowhere near the amount
necessary for direct customer contact services.'d. n.20.

2206 petition of AT& T for the Commission to Establish Resale Rules, Rates, Terms, and Conditions and Initiate

Unbundling of ServicesDocket No. 6352U (Georgia Commission June 21, 1996) at Appendix 1. The Georgia Commission
characterized its calculations with respect to sales expense as "conservative at best.”
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those commissions derived average wholesadle discounts of 18.74 percent?®” and 20.07 percent. Wefind
that these decisions present evidence of an appropriate wholesde discount that should be given more
weight than state commission decisons that have set their discounts under other pricing standards or only
on an interim bass#®

932. Accordingly, based on the record before us, we establish arange of default discounts of 17-
25 percent that is to be used in the absence of an avoided cost study that meets the criteria set forth above.
A state commission that has not set wholesale prices based on avoided cost studies that meet the criteria
et forth above as of the release date of this Order shall use a default wholesale discount rate between 17
and 25 percent. A dtate should articulate the basis for selecting a particular discount rate. If this default
discount rate is used, the state commission must establish wholesale rates based on avoided cost sudies
within areasonable time. The avoided cost sudy must comply with the criteria for avoided cost sudies
described above. A state commisson may submit an avoided cost study to this Commission for a
determination of whether it complies with these criteria. If aparty (either aresdller or an incumbent LEC)
believes that a tate commission has failed to act within a reasonable period of time, that party may filea
petition for declaratory ruling with this Commisson, asking us to determine whether the Sate hasfailed to
comply with thisrule. Wewill, in making such determinations, consider the particular circumstancesin the
date involved. If astate commission has adopted as of the release date of this Order an interim wholesde
pricing decision that relies on an avoided cost study that meets the criteria set forth above, the Sate
commission may continue to require an incumbent LEC to offer services for resde under such interim
wholesale pricesin lieu of the default discount range, so long as the State commisson'sinterim pricing rules
are fully enforcegble by resdlers and followed by afina decison within a reasonable period of time that
adopts an avoided cost study that meets the criteria set forth above.

933. We sdect the 17 to 25 percent range of default discounts based on our evauation of the
record. The adjusted results of the M Cl moddl taken together with the results of those state proceedings
discussed above that indicated they applied the statutory standard produces, a range between 18.74 and
25.98 percent. A mgority of these wholesae discount rates fall between 18.74 and 21.11 percent. Other

2207 Prior to apportioning avoided costs between business and residential services, the Georgia Commission's avoided
cost computation would have yielded an aggregate wholesal e discount rate of 18.74 percent. Thisfigureiscomputed by
dividing the total avoided costs computed by the Georgia Commission by the total Bell South residential and business
revenues (which were used individually both to apportion total avoided costs between residential and business service
and as the denominator in the final wholesale discount calculations).

?2% See, e.g., Order Instituting Rulemaking on the Commission's Own Motion into Competition for Local Exchange
Service, R. 95-04-043 and |. 95-04-044 (California Commission April 26, 1996) SWest Communications, Inc. Filing
Advice Letter No. 2610 in Compliance with Commission Decision No. C96-521 Adopting Emergency Ru)&ocket No.
96S-233T (Colorado Commission June 21, 1996){/Vhol esale Rates for Telecommunications Services Ruling on AT& T's
Petition for a Reduction on the Wholesale Rates of Bell Atlantic--Maryland, IncCase No. 8721 (Maryland Commission
June 27, 1996)
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gtate commissions, such as Cdiforniaand New Y ork, that have employed avoided cost studies have
produced wholesale discount rates somewhat below the low end of thisrange. Furthermore, it has been
argued that smaller incumbent LECs avoided costs are likely to be less than those of the larger incumbent
LECs, whose data was used by MCI. Therefore, to adlow for these considerations, we salect 17 percent
asthelower end of the range.?® We sdlect 25 percent as the top of the range because it approximates the
top of the range of results produced by the modified MCI modd. This range gives sate commissons
flexibility in addressing circumstances of incumbent LECs serving their states and permits resde to proceed
until such time as the sate commission can review a fully-compliant avoided cost study.

934. We have conddered the economic impact of our rulesin this section on smal incumbent
LECs. For example, Bay Springs, et al., argues that nationd wholesde pricing rules will insufficiently
consder operationd differences between small and large incumbent LECs.#° We take thisinto
consderation in setting the default discount rate and in requiring state commissions to perform carrier-
gpecific avoided cogt studies within a reasonable period of time that will reflect carrier-to-carrier
differences. We believe, however, that the procompetitive goals of the 1996 Act require usto establish a
default discount rate for state commissons to use in the absence of avoided cost studies that comply with
the criteriawe set forth above. The presumptions we establish in conducting avoided cost studies regarding
the avoidability of certain expenses may be rebutted by evidence that certain costs are not avoided, which
should minimize any economic impact of our decisons on smal incumbent LECs. We dso note that certain
smal incumbent LECs are not subject to our rules under section 251(f)(1) of the 1996 Act, unless
otherwise determined by a state commission, and certain other smal incumbent LECs may seek relief from
their state commissons from our rules under section 251(f)(2) of the 1996 Act.

C. Conditionsand Limitations

935. Section 251(c)(4) requiresincumbent LECs to make their services available for resale
without unreasonable or discriminatory conditions or limitations. This portion of this Order addresses
various issues relaing to conditions or limitations on resde. It first discusses redrictions, generdly, in
Section VII1.C.1. Next, it turnsto promotiona and discounted offerings and the conditions that may attach
to such offeringsin Section V111.C.2., and then to refusas to resdll residentid and below-cost servicesin
Section VII1.C.3. Limitations on the categories of customers to whom areseller may sdl incumbent LEC
sarvices are discussed in VIII.C.4. Resaleredrictionsin the form of withdrawal of service are discussed in
VIII.C5. Findly, Section VI11.C.6. discusses resde restrictions relating to provisioning.

1. Restrictions, Generally, and Burden of Proof

2209 5ee Regulatory Flexibility Act, 5 U.S.C. 88 60%t seq.

2210 Bay Springs,et al., comments at 17.
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a. Background and Comments

936. Inthe NPRM, we asked whether incumbent L ECs should have the burden of proving that
restrictions on resale are reasonable and nondiscriminatory.”* We stated our belief that, given the pro-
compstitive gods of the 1996 Act and the view that redtrictions and conditions were likely to be evidence
of an exercise of market power, the range of permissible restrictions should be quite narrow.?*2

937. A number of parties, including 1XCs, resdllers, and some state commissions, agree that
incumbent L ECs should have the burden of judtifying any redtrictions they impose on the resde of thelr
sarvices?®  For example, Jones Intercable proposes a requirement that incumbent LECs prove that a
proposed condition or restriction will directly advance an important public policy objective and that the
benefits of the condition plainly outweigh its anticompetitive effects** Many add the cavest that the only
permissible redtriction should be the cross-class redtriction, section 251(c)(4)(B), prohibiting resdllers that
obtain at wholesadle rates telecommunications services that are available at retail only to a category of
subscribers from offering such services to a different category of subscribers.?> The Texas Public Utility
Counsd suggedts that the rlevant determination is whether an incumbent LEC could impose the condition
in question in a competitive market.?*

938. Incumbent LECs support various restrictions and limitations.?*” BdlSouth and the Ohio
Consumers Counsdl further suggest that the burden of judtifying restrictions and limitations should not be
placed on LECs?®

221! NPRM at para. 175.

2212 Id

2213 Seg, e.9., ACSI comments at 60; California Commission comments at 35-37; CFA/CU comments at 17; Citizens
Utilities comments at 27; Colorado Commission comments at 52-53; Jones I ntercable comments at 24; MFS comments at
70; NEXTLINK comments at 30; Pennsylvania Commission comments at 36; Ohio
Commission comments at 62; TCC comments at 43; Telecommunications Resellers Assn comments at 20; Washington
Commission comments at 32.

2214 Jones Intercable comments at 32-33.

?21% See, e.g., CFA/CU comments at 17; Citizens Utilities at 27; Colorado Commission comments at 52-53; TCC
comments at 43. Many of these parties offer a narrow interpretation of section 251(c)(4)(B), which will be discussed,
infra.

2218 Texas Public Utilities Counsel reply at 42.

2217 See, e.9., Bell South comments at 66.

2218 Bel| South comments at 65; Ohio Consumers Counsel comments at 35.
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b. Discussion

939. We conclude that resale redtrictions are presumptively unreasonable. Incumbent LECs can
rebut this presumption, but only if the restrictions are narrowly taillored. Such resale redtrictions are not
limited to those found in the resdle agreement. They include conditions and limitations contained in the
incumbent LEC's underlying tariff. Aswe explained in the NPRM, the ahility of incumbent LECsto impose
resde redrictions and conditionsis likely to be evidence of market power and may reflect an attempt by
incumbent LECs to preserve their market pogtion. In acompetitive market, an individua sdller (an
incumbent LEC) would not be able to impose sgnificant redtrictions and conditions on buyers because such
buyersturn to other sdllers. Recognizing that incumbent LECs possess market power, Congress prohibited
unreasonable redtrictions and conditions on resale. We, as well as sate commissions, are unable to predict
every potentid regtriction or limitation an incumbent LEC may seek to impose on aresdler. Giventhe
probability that restrictions and conditions may have anticompetitive results, we conclude that it is consstent
with the procompetitive gods of the 1996 Act to presume resde restrictions and conditions to be
unreasonable and therefore in violation of section 251(c)(4). This presumption should reduce unnecessary
burdens on resdllers seeking to enter local exchange markets, which may include small entities, by reducing
the time and expense of proving affirmatively that such redtrictions are unreasonable. ?*° We discuss
severa specific redtrictions below including certain regtrictions for which we conclude the presumption of
unreasonableness shall not gpply. We aso discuss certain redtrictions that we will presume are reasonable.

2. Promotions and Discounts
a. Background and Comments

940. Inthe NPRM, we asked whether an incumbent LEC's obligation to make their services
available for resde a wholesale rates applies to discounted and promotiond offerings and, if o, how.#*°
We a0 asked, if the wholesadle pricing obligation applies to promotions and discounts, whether the resdller
entrant's cusomer must take service pursuant to the same restrictions that apply to the incumbent LEC's
retail cusomers*

2219 See Regulatory Flexibility Act, 5 U.S.C. 88 60%t seq.
2220 NPRM at para. 175.

2221 Id
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941. Incumbent LECs and Time Warner argue that they should not be required to offer discounted
and promotiona offerings at wholesale rates.”* These parties argue that promotions and discounts are
merely subsets of standard offerings, or that promotions and discounts are only devices for marketing
underlying "telecommunications services" % Thus, these parties argue, a discounted and promotional
offering isnot in itself a"telecommunications service' that is subject to the resde requirement as long asthe
standard offering is made available for resde at wholesale rates.

942. Incumbent LECs argue that requiring promotions and discounts to be made available at
wholesdle rates will discourage such offerings. According to incumbent LECS, promotions and discounts
serve as ameans by which incumbent LECs differentiate their services from resdlers offerings. 2
Furthermore, they contend that establishing a system where resdlers service and pricing options track
incumbent LECs promotions and discounts would promote collusion rather than competition.?* SBC
notes that resdllers will have access to volume discounts (through aggregeting) that will dlow them to
compete with promotions and discounts offered by incumbent LECs**"  Incumbent LECs argue that many
promotions, such as offering indalation at no charge for new customers for limited periods, are short-term
and used as marketing tools.?#® Some parties suggest that the wholesdle rate obligation should, at leadt,
not attach to offerings that are only available for alimited period of time.??* Specificdly, some parties
recommend that we not permit incumbent LECs not to offer wholesde rates for offerings that are only
available for 120 days or less.”*°

2222 See, e.¢., Ameritech comments at 57; Bell Atlantic comments at 46; MECA comments at 60; NYNEX comments at

76; SNET comments at 34; Time Warner commentsat 73; U SWest commentsat 67; USTA commentsat 72. Some parties

commented only with respect to promotional offeringsSee, e.g., BellSouth comments at 66; Cincinnati Bell comments at
34; PacTel comments at 87; SBC comments at 72.

2223 Seg, e.9., Ameritech comments at 57; NYNEX comments at 76.

2224 Seg, e.0., Bell Atlantic reply at 23-24; GTE comments at 50; MECA comments at 60; NY NEX comments at 76; Time
Warner comments at 73.

2225 Seg, e.0., Bell South comments at Attachment (Interconnection and Economic Efficiency), p. 22; Cincinnati Bell
comments at 33; USTA comments at Attachment (Affidavit of Jerry Hausman), p.14.

?226 GTE comments at 50.

222 SBC comments at 72-73.

2228 Seg, e.g., NYNEX comments at 76 (promotions are merely short term waivers of nonrecurring charges).
2229 Ameritech comments at 56-57; GTE reply at 27 n.49; Ohio Consumer's Counsel comments at 36; PacTel reply at 45.

2230 Seg, e.g., Ameritech comments at 57.
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943. Some parties also contend that section 251(c)(4) resale obligations should not apply to
contract,”* trid,?** or community service offerings®® GTE and U S West argue that high volume rate
offerings should not be subject to the wholesdle rate obligation because they are aready discounted.
Ameritech and Bell Atlantic argue that contract offerings are not subject to resde because they are not
made generdly available.

944. IXCs, resdlers, and DoJ argue that if incumbent LECs are not required to offer promotions
and other discounts at wholesale rates, incumbent LECswill be able to undercut rates that resdllers
offer.?*® They contend that sarvices, classes of customers, or even individua customers could be
srategicaly targeted by the incumbent LECs.??*” The Tdecommunications Resdllers Association and
others argue that price reductions that are designed to drive competitors from the market do not produce
long-term gains for consumers.?*® The Ohio Consumers Counsdl argues thet, if the Commisson were to
exempt short-term promationa offerings, 120 daysistoo long to be considered short-term.?* X Cs and
resdllers contend that contract offerings should be made available for resale.

945. Incumbent LECs, some state commissions, and the Ohio Consumers Counsel argue that if
promotions and discounts are subject to wholesale pricing, reseller end-users must take such promotions

2231 Bel|South comments at 66; USTA comments at 72.
2232 Bel| Atlantic reply at 23-24; SBC comments at 71; USTA comments at 72.

2233 ). Staurulakis comments at 7. LDDS advocates that resale of community service offerings be limited to the class of
subscribers eligible to receive such offerings. LDDS comments at 84.

2234 GTE comments at 49-50; U S West comments at 68.

2235 Ameritech reply at 47; Bell Atlantic reply at 24.

2236 Seg, e.0., AT& T comments at 83; Cable & Wireless comments at 37; Telecommunications Resellers Assn reply at
13; DoJ comments at 54-55. For this reason, the Washington Commission made its support of promotional and discount
resal e restrictions contingent on rules that would prevent incumbent L ECs from pricing such offerings below rates
offered to resellers. Washington Commission comments at 32.

*2%7 See, e.g., Telecommunications Resellers Assn reply at 13.

2238 Telecommunications Resellers Assn reply at 13.

2239 Ohio Consumers' Counsel reply at 30.

2240 Spp e.9., LDDSreply at 43; Telecommunications Resellers Assn reply at 14.
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and discounts under the same conditions as incumbent LEC end users " Resdllers argue, however, that
incumbent LECswill use this latitude to engage in anticompetitive practices by cregting conditions that will
have an unnecessarily greater impact on typica resdler end users than incumbent LEC end users. 2%

946. Incumbent LECs also seek to limit resdler end user digibility to purchase resold incumbent
LEC high-volume offerings to those digible to receive such offerings directly from the incumbent LEC. %%
Such alimitation would prevent high-volume services from being resold to low-volume cusomers. MFS
argues that such redtrictions should be considered per se unreasonable because thisis a Sgnificant source of
the resdllers comptitive advantage.?* The Ohio and Pennsylvania Commissions aso support resdllers
rights to aggregate low volume customers to take advantage of the resulting buying power.?*

947. U SWes generaly argues that resellers should make the same type of purchasing
commitments made by current purchasers of wholesde sarvices?* Often, U S West argues, wholesalers
are required to concentrate their purchases on services from alimited number of switchesin order to
receive volume discounts. U S West argues that incumbent L ECs should be alowed to require the same
types of commitments from resdllers purchasing such services® U SWest and GTE propose alowing
incumbent LECs to impose term requirements on resold offerings.?*®  Cable & Wireess opposes both of
these requirements and suggests that they be made presumptively unreasonable.?*

2241 See, e.0., SBC reply at 15 n.34, PacTel comments at 45 n.95; Alabama Commission comments at 26; Ohio
Consumers Counsel comments at 35-36.

2242 Seg, e.9., Cable & Wireless comments at 42; Telecommunications Resellers Assn comments at 19 n.50.
2243 Seg, e.9., GTE comments at 49-50; California Commission comments at 35-37; PacTel reply at 45 n.95.
2244 MFS comments at 70.

2245 Ohio Commission comments at 65; Pennsylvania Commission comments at 36. The Ohio Commission, however,
specifically statesthat it is opposed to federal rules on this subject. Ohio Commission at 65.

2248 |J SWest comments at 67.
2247 Id
2248 | ) SWest comments at 67; GTE comments at 47.

2249 Cable & Wireless comments at 48-49.
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b. Discussion

948. Section 251(c)(4) provides that incumbent LECs must offer for resde at wholesale rates "any
telecommunications service' that the carrier provides at retall to noncarrier subscribers. This language
makes no exception for promotional or discounted offerings, including contract and other customer-specific
offerings. We therefore conclude that no basis exists for creating a generd exemption from the wholesdle
requirement for al promotiona or discount service offerings made by incumbent LECs. A contrary result
would permit incumbent LECs to avoid the gatutory resde obligation by shifting their cusomersto
nongtandard offerings, thereby eviscerating the resale provisions of the 1996 Act. In discussing promotions
here, we are only referring to price discounts from standard offerings that will remain available for resdle at
wholesderates, i.e., temporary price discounts.?®

949. There remains, however, the question of whether al short-term promotiona prices are "retail
rates’ for purposes of caculating wholesde rates pursuant to section 252(d)(3). The 1996 Act does not
define "retall rate)”" nor isthere any indication that Congress conddered theissue. In view of thisambiguity,
we conclude that "retall rate”’ should be interpreted in light of the pro-competitive policies underlying the
1996 Act. We recognize that promotions that are limited in length may serve procompetitive ends through
enhancing marketing and sales-based competition and we do not wish to unnecessarily redtrict such
offerings. We believe that, if promotions are of limited duration, their procompetitive effects will outweigh
any potentia anticompetitive effects. We therefore conclude that short-term promotiond prices do not
condtitute retail rates for the underlying services and are thus not subject to the wholesale rate obligation.

950. We must dso determine when a promotiona price ceases to be "short term™ and must
therefore be treated as aretall rate for an underlying service. Incumbent LEC commenters support 120
days as the maximum period for such promotions. This has been criticized as being too long. We are
concerned that excluding promotions that are offered for aslong as four months may unreasonably hamper
the efforts of new competitors that seek to enter loca markets through resde. We bdlieve that promotions
of up to 90 days, when subjected to the conditions outlined below, will have significantly lower
anticompetitive potentia, epecially as compared to the potentia procompetitive marketing uses of such
promotions. We therefore establish a presumption that promotiona prices offered for a period of 90 days
or less need not be offered a a discount to resellers. Promotiond offerings greater than 90 days in duration
must be offered for resale at wholesale rates pursuant to section 251(c)(4)(A). To preclude the potential
for abuse of promotiond discounts, any benefit of the promotion must be redized within the time period of
the promotion, e.g., no benefit can be redized more than ninety days after the promotiond offering is taken
by the customer if the promotiona offering was for ninety days. In addition, an incumbent LEC may not
use promotiond offerings to evade the wholesde obligation, for example by consecutively offering a series
of 90-day promotions.

2250 imited time offerings of service are still subject to resale pursuant taupra Section VIII.A.
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951. We find unconvincing the arguments that the offerings under section 251(c)(4) should not
apply to volume-based discounts. The 1996 Act on its face does not exclude such offerings from the
wholesde obligation. If aserviceissold to end users, it isaretail service, eveniif it is priced as avolume-
based discount off the price of another retail service. The avoidable costs for a service with volume-based
discounts, however, may be different than without volume contracts.

952. We are concerned that conditions that attach to promotions and discounts could be used to
avoid the resdle obligation to the detriment of competition. Allowing certain incumbent LEC end user
redrictions to be made automatically binding on resdller end users could further exacerbate the potentia
anticompetitive effects. We recognize, however, that there may be reasonable restrictions on promotions
and discounts. We conclude that the substance and specificity of rules concerning which discount and
promotion restrictions may be gpplied to resdllers in marketing their servicesto end usersis a decison best
left to State commissions, which are more familiar with the particular business practices of their incumbent
LECsand loca market conditions. These rules are to be developed, as necessary, for use in the arbitration
process under section 252.

953. With respect to volume discount offerings, however, we conclude that it is presumptively
unreasonable for incumbent LECs to require individua resdller end users to comply with incumbent LEC
high-volume discount minimum usage requirements, o long as the resdler, in aggregate, under the relevant
tariff, meets the minimd leve of demand. The Commission traditiondly has not permitted such redtrictions
on the resdle of volume discount offers ! We believe redrrictions on resde of volume discounts will
frequently produce anticompetitive results without sufficient justification. We, therefore, conclude that such
redtrictions should be consdered presumptively unreasonable. We note, however, that in caculating the
proper wholesde rate, incumbent LECs may prove that their avoided cogts differ when sdlling in large
volumes.

3. Below-Cost and Residential Service
a. Background and Comments
954. Responding to our generd questions regarding the scope of limitations that may be placed on

competitors resde of incumbent LEC services,?**? parties addressed in their comments whether below-
cost and residentia services are subject to section 251(c)(4). Generdly, those arguing against application

%! See, e.g., Regulatory Policies Concerning Resale and Shared Use of Common Carrier Services and Facilities
Docket No. 20097, Report and Order, 60 FCC 2d 261, 308-16 (1976) (divisions of full time private line circuitswill enable
smaller users to make efficient, discrete use of private line offerings, and such advantages will be in terms of cost savings
and selectivity rather than technical advantages).

2252 NPRM at para. 175.
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of the wholesale discount also argue againg requiring or even alowing resde of below-cost services.
Incumbent LECs, including smal incumbent LECs serving higher cost areas, and some state commissons
argue that restrictions on resde of below-cost services are permissible. ** They argue that these services
are often funded through internd subsidies that diminish with the onset of competition.?** GTE argues that
there smply are no costs to avoid where below-cost services are offered at wholesale. > GTE and
PacTd argue that, if we were to apply wholesale pricing to services offered below cost, we should delay
doing so until states have had the opportunity to rebalance rates.?*

955. Potentid competitors, primarily X Cs, argue that incumbent LEC losses will not be increased
as aresult of resde of these services, even at a discount, so long as the services are only sold to the same
class of customers to whom the incumbent LEC's offering is available.?*" Jones Intercable further argues
that not allowing resdllersto "serve' customers currently subscribing to below-cost service violates the
universal service provisions of the 1996 Act.”*® The Tdecommunications Resdllers Association notes that
edtablishing rules based on whether a service is offered below, at, or above cost will invite lengthy
regulatory disputes?® Additiondly, TCC points out that incumbent LECs will continue to receive access
revenue even from resold service and such revenue will continue to subsidize such services 2%

2253 Seg, e.9., MECA comments at 60; SBC comments at 71-72; SNET comments at 31-32; U S West comments at 67
GTE comments at 46 (acknowledging, however, that its position on this might change depending on the outcome of
universal service reform); Oregon Commission comments at 31. Additionally,
incumbent L ECs argue that steps should be taken to ensure that the underlying provider of the service continues to
receive universal service payments.See, e.g., NYNEX comments at 84.

2254 SNET comments at 31-32. Bell Atlantic argues that this might even be considered an unconstitutional taking. Bell
Atlantic reply at Attachment 2 (Epstein Declaration), p. 7.

2255 GTE comments at 46.

2256 PocTel reply at 44; GTE reply at 26-27.

%7 See, e.9., AT& T comments at 80; California Commission reply at 21-22; Competition Policy Institute comments at
24; GCl comments at 1, 14; LDDS comments at 84; M Cl comments at 89; Sprint reply at 35-37; TCC comments at 44 n.44;
Telecommunications Resellers Assn reply at 15.

22%8 Jones I ntercable comments at 32-33.

2259 Telecommunications Resellers Assn reply at 15.

2260 TCC comments at 44 n.44.
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b. Discussion

956. Subject to the cross-class redtrictions discussed below, we believe that below-cost services
are subject to the wholesale rate obligation under section 251(c)(4). First, the 1996 Act appliesto "any
telecommunications service' and thus, by its terms, does not exclude these types of services. Given the
god of the 1996 Act to encourage competition, we decline to limit the resdle obligation with respect to
certain services where the 1996 Act does not specifically do so. Second, smply because a service may be
priced a below-cost levels does not judtify denying customers of such a service the benefits of resale
competition. We note that, unlike the pricing andard for unbundled eements, the resde pricing standard
is not based on cost plus areasonable profit. The resde pricing sandard gives the end user the benefit of
an implicit subsidy in the case of below-cost service, whether the end user is served by the incumbent or by
aresdler, just asit continues to take the contribution if the service is priced above cost. So long asresde
of the service is generdly redtricted to those customers digible to receive such service from the incumbent
LEC, asdiscussed below, demand is unlikely to be sgnificantly increased by resde competition. Thus,
differences in incumbent LEC revenue resulting from the resale of below-cost services should be
accompanied by proportionate decreases in expenditures that are avoided because the service isbeing
offered at wholesale.

957. We have consdered the economic impact of our rulesin this section on smal incumbent
LECs. For example, MECA arguesthat servicesincumbent LECs offer a below cost rates should not be
subject to resale under section 251(c)(4). We do not adopt MECA's proposal. As explained above, we
conclude that the 1996 Act provides that below-cost services are subject to the section 251(c)(4) resale
obligation and that differences in incumbent LEC revenue resulting from the resde of below-cost services
should be accompanied by decreases in expenditures that are avoided because the service is being offered
at wholesale. Therefore, resdle of below-cost services at wholesale rates should not adversaly impact small
incumbent LECs#* We dso note that certain small incumbent LECs are not subject to our rules under
section 251(f)(1) of the 1996 Act, unless otherwise determined by a state commission, and certain other
gmall incumbent LECs may seek rdlief from their state commissions from our rules under section 251(f)(2)
of the 1996 Act.

4. Cross-Class Selling
a. Background
958. Inthe NPRM, we sought comment on the meaning of section 251(c)(4)(B) which provides

that "[a] State commission may, condstent with regulations prescribed by the Commission under this
section, prohibit aresdler that obtains a wholesale rates a telecommunications service that is available at

2281 5ee Regulatory Flexibility Act, 5 U.S.C. 88 60%t seq.
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retail only to acategory of subscribers from offering such sarvice to a different category of subscribers.” 2%
We suggested that competing telecommunications carriers should not be allowed to purchase a subsidized
service that is offered to a pecific category of subscribers and then resdll such service to other customers.
We tentatively concluded, for example, that it might be reasonable for a sate to redtrict the resdle of a
resdentia exchange service that is limited to low-income consumers, such as the exiging Lifeline
program.?* \We noted that we have generdly not alowed cariersto prevent other carriers from
purchasing high-volume, low-price offerings to resdll to a broad pool of lower volume customers. %
Similarly, we inquired into the propriety of practices such aslimiting the resde of flat-rated service. ?*

b. Comments

959. Thereisagenera consensus among incumbent LECs, IXCs, and others that resde of
resdentid service should be limited to customers digible to take such service from the incumbent LEC
under section 251(c)(4)(B).#* Thereisasmilar consensus that resae of Lifeline service should be limited
to those digible to receive such service from the incumbent LEC.%?*" Some argue that section 251(c)(4)(B)
isonly gpplicable to classes of subscribers whose service is explicitly subsidized or provided at below-cost
rates and that broader cross-class restrictions should be considered unreasonable.?® Ohio Consumers
Counsdl argues that resdential services that may be offered above cost are till offered at alower profit
margin than business sarvices for public policy reasons, judtifying the incluson of dl resdentid servicesin
the scope of section 251(c)(4)(B).?*

2262 NPRM at para. 176.
2263 Id
2264 Id

2265 This practice of limiting the resale of flat-rated services was listed as an example of state practices on which we
sought comment in the NPRM at para. 177.

2266 Seg, e.9., ACTA comments at 25; Ameritech comments at 54; California Commission comments at 35-37; CFA/CU
comments at 16; Comptel reply at 43 n.114; GTE comments at 49-50; GVNW comments at 39; lllinocisInd. Tel. Assn
comments at 6; MCI comments at 89; NCTA comments at 57; PacTel comments at 87; Sprint comments at 70. Texas
Public Utility Counsel argues that the residential cross class selling restrictions
should merely prohibit the resale of flat-rated residential service to business customers. Texas Public Utility Counsel
comments at 44-45.

?2%7 Seg, e.g., California Commission comments at 36-37; LDDS comments at 84; NYNEX comments at 80.

2258 e, e.0., AT& T reply at 38-39; DOJ comments at 54; Telecommunications Resellers Association comments at 17
n.46.

2269 Ohjo Consumers Counsel comments at 36.
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960. NYNEX and the M assachusetts Commission argue that incumbent LECs may prohibit the
resale of flat-rated services®™ They argue that resale of services to multiple-use customers would be
unfair to incumbent LECs. Nationd Private Telecommunications Association and Jones Intercable
advocate that incumbent LECs should not be alowed to impose resale redirictions that would prevent the
offering of shared tenant services operations. Shared tenant services operations involve using trunking to
serve multiple unit dwellings with fewer lines than would be needed if each unit separately subscribed to
sarvice directly from the incumbent LEC. %™

961. Findly, some parties express concern that incumbent LECs will creste multitudes of classesin
order to prevent resdllers, as a practical matter, from competing to provide such services and recommend
that any new classes be presumed unreasonable. "

C. Discussion

962. Thereisgenera agreement that resdential services should not be resold to nonresidentia end
users, and we conclude that restrictions prohibiting such cross-class resdling of resdentia servicesare
reasonable. We conclude that section 251(c)(4)(B) permits states to prohibit resellers from selling
resdentid servicesto cusomersindigible to subscribe to such services from the incumbent LEC. For
example, thiswould prevent resdlers from reselling wholesdle-priced residentid service to business
customers. We dso conclude that section 251(c)(4)(B) adlows states to make smilar prohibitions on the
resde of Lifeline or any other means-tested service offering to end users not eigible to subscribe to such
sarvice offerings. State commissions have established rate structures that take into account certain desired
bal ances between resdentia and business rates and the goa of maximizing access by low-income
consumers to telecommunications services. We do not wish to disturb these efforts by prohibiting or overly
narrowing state commissions ability to impose such restrictions on resde.

963. Shared tenant services are made possible through the resale and trunking of flat-rated
services to multiple cusomers. We do not believe that these or other efficient uses of technology should be
discouraged through restrictions on the resdle of flat-rated offerings to multiple end users, even if incumbent
LECs have not dways priced such offerings assuming these usage patterns. We therefore conclude that
such redtrictions are presumptively unreasonable.

2ZI0NYNEX comments at 80; Mass. Commission comments at 5; MECA comments at 61.
221 National Private Telecommunications Assn reply at 4-5; Jones Intercable reply at 27.

2272 CompTel comments at 102.
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964. We aso conclude that al other cross-class selling redtrictions should be presumed
unreasonable. Without clear statutory direction concerning potentialy alowable cross-class redrictions, we
are not inclined to alow the imposition of restrictions that could fetter the emergence of competition. As
with volume discount and flat-rated offerings, we will dlow incumbent LECs to rebut this presumption by
proving to the state commission that the class redtriction is reasonable and nondiscriminatory.

5. Incumbent LEC Withdrawal of Services
a. Background

965. In the NPRM, we sought comment on whether an incumbent LEC can avoid making a
sarvice avallable at wholesde rates by ceasing to offer the retail service on aretall bass, or whether the
incumbent should firgt be required to make a showing that withdrawing the offering isin the public interest
or that competitors will continue to have an dternative way of providing service. We aso asked if access
to unbundled elements addresses the concern that incumbent LECs could withdraw retail services. "

b. Comments

966. A number of large incumbent LECs and USTA argue that incumbent LECs should be
dlowed to withdraw services unilaterdly and unconditionaly. ™ These parties argue that they have the
right to make their own business decisions and the right to terminate the offering of a service that they fed is
unprofitable”  Some potentia competitors also supported the ability of incumbent LECs to withdraw
sarvice, but explicitly conditioned such support on bilatera "grandfathering” of existing customers, i.e.,
alowing current end users of the terminated service to continue to purchase the service a least for alimited
time*"® These sarvices then would not be required to be offered for resale because they are no longer
offered to the public.?”” Thus, these parties argue that there would be a permissible redtriction on the
resale of "grandfathered” services permitting resde only to "grandfathered” cusomers. Some incumbent
LECs suggest that potentia concerns over incumbent LEC withdrawa of service would be iminated if
both resdllers and incumbent LECs could compete for grandfathered customers. %

I NPRM at para. 175.

?21* See, e.g., Ameritech comments at 54-55; GTE comments at 48; SBC comments at 73.
*?"% See, e.g., Ameritech reply at 48; GTE comments at 48-49; MECA comments at 60-61.
2276 Seg, e.9., Cable & Wireless comments at 42-43.

2217 See, e.9., SBC comments at 73; J. Staurulakis comments at 5-6.

2278 Ameritech reply at 49; NYNEX reply at 37.
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967. Severa commenters, primarily 1XCs, resdllers, and state commissions, expressed concern
about the incumbent LECs ability to circumvent resde obligations by withdrawing services that resdlers are
able to use to compete effectively.?” IXCs, resdlers, some state commissions, and others argue that
unilaterd withdrawals of service should be considered presumptively unreasonable.”®® Severa
commenters discuss U S West's attempted withdrawa of Centrex service, a small business service that
resdllers frequently wish to purchase to compete with incumbent LECs, as an example of such behavior.
Others ask usto require that there be a subgtitutable aternative to a withdrawn service before it could be
withdrawn.?* The Telecommunications Resdllers Associaion and Cable & Wirdless argue that even the
exisence of a competitive dternative is not sufficient to prevent anticompetitive behavior because such a
standard represents an open invitation to strategic manipulation of service offerings and pricing.*** Both
the Ohio Commission and the Competition Policy Inditute argue that access to unbundled eements does
not aleviate concerns about incumbent LEC withdrawd of service offerings. 2

C. Discussion

968. We are concerned that the incumbent LECs &bility to withdraw services may have
anticompetitive effects where resdllers are purchasing such services for resale in competition with the
incumbent. We decline to issue genera rules on this subject becauise we conclude that this is a matter best
left to Sate commissons. Many state commissions have rules regarding the withdrawal of retail services
and have experience regulaing such matters. States can assess, for example, the universal service
implications of an incumbent LEC's proposa to withdraw aretail service. Therefore, we conclude that our
generd presumption that incumbent LEC restrictions on resale are unreasonable does not apply to
incumbent LEC withdrawal of service. States must ensure that procedural mechanisms exist for processing

227% Seg, e.9., ACTA commentsat 9; AT& T reply 37-38; CompTel comments at 101; DOJ comments at 55; Florida
Commission comments at 36; M Cl comments at 85; Sprint reply at 35-37; Telecommunications Resellers Assn comments
18-19.

2280 Sep, e.0., AT& T reply at 37-38; Cable & Wireless comments at 43; Ohio Commission comments at 63-64;
Pennsylvania Commission comments at 36; Washington Commission comments at 32-33; ASCI comments at 59-60;
Competition Policy Institute comments at 25.

2281 Seg, e.9., ACTA comments at 9; MCl comments at 87-88; TCC comments at 44.

228 Competition Policy Institute comments at 25; GST comments at 32; MFS comments at 71-72; Ohio Commission
comments at 65. MCI and Frontier propose that a showing that there is no demand for a service would also be sufficient.
MCI comments at 88; Frontier comments at 28. DoJ argues that unilateral withdrawal should only be allowed if the
serviceis shown to be obsolete. DoJ comments at 55-56.

2283 Telecommunications Resellers Ass'n comments at 19 n.49; Cable & Wireless comments at 43.

2284 Ohio Commission comments at 64; Competition Policy Institute comments at 26.
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complaints regarding incumbent LEC withdrawals of services. Wefind it important, however, to ensure
that grandfathered customers -- subscribers to the service being withdrawvn who are allowed by an
incumbent LEC to continue purchasing services -- not be denied the benefits of competition. We conclude
that, when an incumbent LEC grandfathers its own customers of a withdrawn service, such grandfathering
should also extend to resdller end users. For the duration of any grandfathering period, al grandfathered
customers should have the right to purchase such grandfathered services ether directly from the incumbent
LEC or indirectly through aresdler.?* Theincumbent LEC shdl offer wholesdle rates for such
grandfathered services to resdlers for the purpose of serving grandfathered customers.

6. Provisoning
a. Comments

969. Resdlersand IXCs express concern that incumbent LECs are not making, and will not make,
sarvices avallable for resdein atimey manner or fail to provide aminimal level of operationa support and
service qudity.?* Such resdlers and X Cs dso argue that incumbent LEC claims of capacity shortages
should not excuse failures to provide timely service or to treat resdlers on an equal basis with other
incumbent LEC customers.®’ Cable & Wirdless argues that customer changeover charges should not be
alowed to exceed the same Primary Interexchange Carrier ("PIC") charge that isimposed when customers
switch from one IXC to another.?® TCC proposes a st of rules regarding nondiscriminatory trestment of
resdlers and reporting requirements to implement such rules.?** These rulesinclude provision of
unbranded or rebranded operator and directory assistance services, a proposa aso supported by AT& T,
TCC, and ACSI.Z* Incumbent LECs argue that refusing to build out their networks to handle resdller
requests when they lack capacity is a reasonable course of action to prevent stranded investment should the
resdler eventualy build facilities of its own.?*

2285 See Petition for a Total Local Exchange Wholesale Service Tariff from I1linois Bell Telephone Compariyos. 95-
0458 and 95-0531 (consol.) (Illinois Commission June 26, 1996) at 38.

2286 Seg, e.0., Telecommunications Resellers Assn comments at 20-23; M ClI comments at 88-89.

2287 Seg, e.0., Telecommunications Resellers Assnreply at 16 n.34; LDDSreply at 43.

2288 Cable & Wireless comments at 49-50.

?2%% See TCC reply at 29-33.

2% See AT& T comments at 81 n.123; TCC reply at 31; ACSI comments at 47-48.

2291 Seg, e.9., U SWest comments, Exhibit A (Federal Implementation of the Telecommunications Act of 1996) at 25-26.

Incumbent LECs argue that they should be able to require minimum volume and term discounts if they must build out
facilities. See Ameritech at 54; MECA comments at 60.
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b. Discussion

970. We conclude that service made available for resale be at least equa in qudlity to that
provided by the incumbent LEC to itsdlf or to any subsidiary, ffiliate, or any other party to which the
carrier directly provides the service, such as end users. Practicesto the contrary violate the 1996 Act's
prohibition of discriminatory regtrictions, limitations, or prohibitions on resdle. This requirement includes
differences imperceptible to end users because such differences may ill provide incumbent LECs with
advantages in the marketplace. Additionaly, we conclude that incumbent LEC services areto be
provisioned for resdle with the same timeliness as they are provisioned to that incumbent LEC's
subsdiaries, afiliates, or other parties to whom the carrier directly provides the service, such as end users.
This equivadent timeliness requirement dso gpplies to incumbent LEC claims of cagpacity limitations and
incumbent L EC requirements relating to such limitations, such as potentid down payments. We note that
common carrier obligations, established by federal and sate law and our rules, continue to gpply to
incumbent LECsin ther relations with resdlers. With regard to customer changeover charges, we
conclude that states should determine reasonable and nondiscriminatory rates for such charges.

971. Brand identification islikely to play a mgor role in markets where resdlers compete with
incumbent LECs for the provison of locd and toll service. This brand identification is critica to resdller
atempts to compete with incumbent LECs and will minimize consumer confuson. Incumbent LECs are
advantaged when resdller end users are advised that the service is being provided by the resdler's primary
competitor. We therefore conclude that where operator, call completion, or directory assistance serviceis
part of the service or service package an incumbent LEC offersfor resde, failure by an incumbent LEC to
comply with reseller branding requests presumptively congtitutes an unreasonable redtriction on resdle. This
presumption may be rebutted by an incumbent LEC proving to the state commisson that it lacks the
cgpability to comply with unbranding or rebranding requests. We recognize that an incumbent LEC may
incur costs in complying with a request for unbranding or rebranding. Because we do not have arecord on
which to determine the level of fees or wholesde pricing offsets that may reasonably be assessed to recover
these cogts, we leave such determinations to the state commissions.

D. Resale Obligations of LECsUnder Section 251(b)(1)
972. Section 251(b)(1) imposes aduty on al LECsto offer certain servicesfor resde.

Specificaly, section 251(b)(1) requires LECs "not to prohibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resde of its telecommunications services" %%

2292 47 U.S.C. 8 251(c)(4).
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1. Background

973. Inthe NPRM, we sought comment generally on the relationship of section 251(b)(1) to
section 251(c)(4).%2* We sought comment on whether al LECs are prohibited from imposing
unreasonable redtrictions on resde of their services, but only incumbent LECs that provide retall servicesto
subscribers that are not telecommunications carriers are required to make such services available at
wholesde rates to requesting telecommunications carriers.?** We aso sought comment on whet types of
resde redtrictions should be permitted under section 251(b)(1) and stated our belief that few, if any,
conditions or limitations should be permitted for the same reasons that resde redtrictions are sharply limited
under section 251(c)(4).%* We dso asked what standards should be adopted for determining whether
resale redtrictions should be permitted, and whether presumptions should be established. %

2. Comments

974. A variety of commenters, including Cable & Wireless, Teleport, and severa date
commissions, support the view that wholesde pricing does not apply to nonincumbent LECs.**" A smilar
group of parties argue that the prohibition on unreasonable or discriminatory resae restrictions appliesto
nonincumbent LECs#*®  The Ohio Consumers Counsd contends that although nothing in section 251
requires states to create wholesale pricing for section 251(b)(1) resae, nothing in the 1996 Act prevents
imposition of such pricing.”*

975. The Tdecommunications Resdllers Association argues that dl resale redtrictions by dl LECs
should be presumed unreasonable.®® MFS and Citizens Utilities contend that resde redtrictions in sections

2293 NPRM at para. 173.
294 d, at para. 174.

2295 Id

229 |d, at para. 197.

27 See, e.g., Cable & Wireless comments at 38 n.68; Teleport comments at 55; Pennsylvania Commission comments at
35.

#2% Ohio Commission comments at 60-61; Pennsylvania Commission comments at 35; Teleport comments at 55;
Cincinnati Bell comments at 31.

2299 Ohjo Consumers Counsel comments at 35.

2300 Telecommunications Resellers Assn comments at 53.
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251(b)(1) and 251(c)(4)(B) should be interpreted in the same way.?* MFS and GST both argue that any
regtriction of atype that has been found reasonable for incumbent LECs should be presumed reasonable
for al other LECs?* NCTA asserts that new competitors have a great incentive to minimize costs, which
will often involve using resdlers for distribution purposes®® They argue that to ensure that the resdle
obligations of entrants do not adversaly impact their ability to engage in facilities-based competition with
incumbent LECs, the Commission should defer the duty of facilities-based competitors to engage in
resde®*

3. Discussion

976. There are two differences between the resde obligations in section 251(b)(1) and in section
251(c)(4): the scope of services that must be resold and the pricing of such resale offerings. Section
251(b)(1) requires resde of al telecommunications services offered by the carrier while section 251(c)(4)
only applies to telecommunications services that the carrier provides at retail to subscribers who are not
telecommunications carriers. Thus, the scope of services to which section 251(b)(1) appliesislarger and
necessarily includes dl services subject to resale under section 251(c)(4). We need not prescribe a
minimum list of servicesthat are subject to the 251(b)(1) resale requirement for the same reasons that we
gpecified for not prescribing such alist in Section VIIILA. of this Order. We note that section 251(b)(1)
clearly omits awholesade pricing requirement. We therefore conclude that the 1996 Act does not impose
wholesale pricing requirements on nonincumbent LECs. Nonincumbent LECs definitionaly lack the market
power possessed by incumbent LECs®® and were therefore not made subject to the wholesale pricing
obligation in the 1996 Act. Their wholesde rates will face competition by incumbent LECs, making a
wholesale pricing requirement for nonincumbent LECs unnecessary.

977. Sections 251(b)(1) and 251(c)(4) contain the same statutory standards regarding resale
restrictions. Therefore, we conclude that our rules concerning resale restrictions under section 251(b)(1),
such asthe generd presumption that al resale restrictions are unreasonable, should be the same as under
section 251(c)(4). We conclude that any redtriction of atype that has been found reasonable for incumbent
LECs should be deemed reasonable for dl other LECs aswell.

2" M FS comments at 69; Citizens Utilities comments at 27.
%2 M FS comments at 75-76; GST comments at 33.

2303 NCTA comments at 20-21.

2304 |d, at 21.

2305 See 47 U.S.C. § 251(h)(2).
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E. Application of Access Charges
1. Background

978. Inthe NPRM, we suggested that an entrant that merely resold abundled retail service
purchased at wholesale rates would not receive access revenues.”* |n other words, IXCs must il pay
access charges to incumbent LECs for originating and terminating interdtate traffic of an end user served by
atelecommunications carrier that resells incumbent LEC services under section 251(c)(4).

2. Comments

979. Partiesthat commented on this issue generally agree with our andyssin the NPRM. Some
commenters argue that incumbent LECs, including small incumbent LECs, should continue to receive
access charge revenues when resdllers purchase wholesale services under section 251(c)(4).2”” The Rura
Telephone Codition argues that retail local service rates, upon which wholesale rates will be based, have
been developed with the assumption that incumbent LECs will receive access charge revenues.®® The
Wisconsin Commission points out that Wisconsin law currently prevents resde of access services
performed by at least andl LECs*® On the other hand, the Texas Office of Public Utility Counsel assarts
that switched access services are offered to end users and should be subject to resale.?* While they did
not explicitly address the issue, some potentia competitors alluded to their assumptions that such access
charges would continue to be retained by the incumbent LEC.Z"

3. Discussion

980. We conclude that the 1996 Act requires that incumbent L ECs continue to receive access
charge revenues when loca services are resold under section 251(c)(4). 1XCs mugt till pay access
charges to incumbent LECs for originating or terminating interdate traffic, even when their end user is
served by atelecommunications carrier that resells incumbent LEC retail services. Resde, asdefined in

2306 NPRM at para. 186.
2307 Rural Tel. Coalition comments at 20; Citizens Utilities comments at 25; J. Staurulakis comments at 6.

%% Rural Tel. Coalition comments at 20. USTA makes a similar point, and emphasizes that incumbent L ECs should
continue to recover the SL C under these circumstances. USTA reply at 31.

2309 Wisconsin Commission comments at Attachment, pp. 7-8.
2310 Texas Public Utility Counsel reply at 17-18.

811 Seg, e.g., TCC comments at 44 n.44; LDDS comments at 81; LDDSreply at 42, 46.
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section 251(b)(1) and 251(c)(4), involves services, in contrast to section 251(c)(3), which governs sale of
network elements. New entrants that purchase retail local exchange services from an incumbent LEC at
wholesdle rates are entitled to resdll only those retail services, and not any other services -- such as
exchange access -- the LEC may offer usng the same facilities. 1XCs mugt therefore till purchase access
services from incumbent LECs outside of the resdle framework of 251(c)(4), through exidting interstate
access tariffs >

981. Mog exigting interstate access charges are recovered from 1 X Cs, and therefore can easily be
recovered by incumbent L ECs whether or not the incumbent LEC retainsiits billing relaionship with the end
user subscriber. To dlow incumbent LECs to continue recovering the subscriber line charge (SLC),
however, the mechanism for assessment of the SLC must be modified. The SLC is currently assessed
directly on end usars as a monthly charge®™® When an end user customer receives loca exchange service
from aresdler, however, the incumbent LEC will have no direct commercia relationship with that end user.
Because the end user would not be a customer of the incumbent LEC, the incumbent LEC could not hill
SLC directly to the end user as specified under our existing rules.

982. In March 1995, in the Rochester Waiver Order, we granted Rochester Telephone waivers
to permit Rochester Telephone to recover the SLC from carriers that purchase local exchange service for
resale, rather than recovering the SLC directly from end users.?* In that order, we stated that by offering
the local exchange service for resdle and by unbundling subscriber lines from other network functions,
Rochester Telephone created a Stuation where it would no longer have a direct relationship with end users,
IXCs, or both, and that such a Stuation was not contemplated when the Commission created the rules
governing the recovery of access charges. We dso permitted Rochester Telephone to hill to resdlersthe
PIC change charge, which is assessed by incumbent local exchange carriers on end users that wish to
change their primary interexchange carrier (PIC).

983. The resae requirements of the 1996 Act creste a Situation for the entire industry that is
anaogous to the Situation Rochester Telephone faced in 1995. We therefore conclude that Smilar relief is
warranted here with respect to the SLC, so that incumbent LECs can recover the SLC from resdllers, as
we conclude the 1996 Act mandates. Although the PIC change charge is not a part of access charges, and
is assessed only when an end user changes his or her primary interexchange carrier, this charge has smilar

212 A s discussed above, a different result occurs in the context of unbundled network elements. Purchasers of
unbundled network elementsin effect stand in the shoes of the LEC, and are entitled to revenues from all of the services
provided using those elements.

#1347 C.F.R. §69.104.

314 Rochester Telephone Cor poration, Petition for Waiversto Implement its Open Market Plan, Ordé0FCC Rcd
6776 (1995) (Rochester Waiver Orde).
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characterigtics to the SL C and therefore should also be subject to the rule we adopt. Incumbent LECs may
asessthe SL.C and the PIC change charge on telecommunications carriers that resell incumbent LEC
services under section 251(c)(4).

984. Although incumbent LECs may continue to recover the SLC when other carriers resdll thelr
local exchange services, the SLC is not subject to the wholesale pricing standard of section 252(d)(3). As
described above, resdlers of local exchange service are not resalling access services, they are purchasing
these services from incumbent LECs in the same manner they do today. The SLC is a component of
interstate access charges, not of intrastate local service rates. Consstent with the principles of cost-
causation and economic efficiency, we have required the portion of interstate alocated loop costs
represented by the SLC to be recovered from end users, rather than from carriers as with other access
charges. Although the SLC islisted on end user monthly local service hills, this charge does not represent a
"telecommunications service [an incumbent LEC] provides at retail to subscribers” Rather, the SLC, like
other interstate access charges, relates solely to incumbent LEC interstate access services, which are
provided to other carriers rather than retail subscribers and which we have concluded are not subject to the
resde requirements of section 251(c)(4). Therefore, the resdller shdl pay the SLC to the incumbent LEC
for each subscriber taking resold service. The specific SLC that applies depends upon the identity of the
end user served by the resdlling telecommunications carrier.
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IX. DUTIESIMPOSED ON " TELECOMMUNICATIONS CARRIERS"
BY SECTION 251(a)

A. Background

985. Section 251(a) imposes two fundamenta duties on al telecommunications carriers. (1) "to
interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers;”
and (2) "not to ingal network features, functions, or cgpabilities that do not comply with the guiddines and
standards established pursuant to sections 255 or 256."#* In this proceeding we determine which carriers
are "telecommunications carriers' as defined in section 3(44) of the Act.?*® In the NPRM, we tentatively
concluded that, pursuant to the statute's definition of “telecommunications carrier” and "telecommunications
sarvice," to the extent a carrier is engaged in providing for afee locd, interexchange, or internationd
sarvices, directly to the public or to such classes of users as to be effectively available directly to the public,
that carrier fdls within the definition of "telecommunications carrier.” We sought comment on which carriers
are included under this definition, and on whether a provider may qudify as a tedlecommunications carrier for
some purposes but not othersz

986. We dso tentatively concluded that we should determine whether the provison of mobile
satellite services is Commercid Mobile Radio Services (CMRS) or Private Mobile Radio Service (PMRYS)
based on the factors set forth in the CMRS Second Report and Order.?*® We sought comment on the

21547 U.S.C. § 251(a). Section 255 addresses access by persons with disabilities and ensures that manufacturers and
providers of telecommunications will design equipment and provide service that is accessible to, and usable by,
individuals with disabilities. Section 256 provides for coordination for interconnectivity "to promote nondiscriminatory
accessibility by the broadest number of users and vendors of communications products and services." 47 U.S.C. 88 255,
256.

2316 The term telecommunications carrier means "any provider of telecommunications services, except that such term
does not include aggregators of telecommunications services (as defined in section 226). A telecommunications carrier
shall be treated as a common carrier under this Act only to the extent that it is engaged in providing telecommunications
services, except that the Commission shall determine whether the provision of fixed and mobile satellite service shall be
treated as common carriage." 47 U.S.C. § 153(44).

17 NPRM at para. 246.

18 NPRM at para. 247. The Commission makes this determination by looking at an array of public interest
considerations .g., the types of services being offered and the number of licensees being authorizedfee, e.g.,
Amendment of Parts 2, 22 and 25 of the Commission's Rules to Allocate Spectrum for, and To Establish Other Rules
and Policies Pertaining to the Use of Radio Frequenciesin a Land Mobile Satellite Service for the Provision of
Various Common Carrier ServicesGN Docket No. 84-1234, Second Report and Order, 2 FCC Rced 485, 490 (1987);
Amendment to the Commission's Rules to Allocate Spectrum for, and to Establish Other Rules and Policies Pertaining
to a Radiodetermination Satellite ServiceGN Docket No. 84-689, Second Report and Order, 104 FCC 2d 650, 665-66

465



Federd Communications Commisson 96-325

meaning of offering service "directly or indirectly” to the public in the context of section 251(a)(1) and on
whether section 251(a) allows non-incumbent LECs discretion to interconnect directly or indirectly with a
requesting carrier.?* We aso sought comment on what other actions we should take to ensure that
cariers do not ingtdl network features, functions, or capabilities that are inconsstent with guidelines and
standards established pursuant to sections 255 and 256.

B. Comments

987. Parties generaly agree with our tentative conclusion that, to the extent a carrier is engaged in
providing for afeelocd, interexchange, or international services, directly to the public or to such classes of
users asto be effectively available to the public, that carrier falls within the definition of "telecommunications
carier."#% BdlSouth clams that the term "telecommunications carrier” should be synonymous with
"common carrier."#* The Texas Commission argues that the obligations of section 251(a) should apply to
al tdecommunications carriers -- incumbent LECs and non-incumbent LECs dike.?* Metricom argues,
however, that because non-dominant carriers lack incentives to deny interconnection to other carriers, the
Commission should forbear from imposing any interconnection requirements upon such carriers.?? UTC
argues that a party must be offering commercia telecommunications services to be atelecommunications
carrier.®* UTC contends that utilities and other private system operators engage in a cost-sharing for
congtruction and operation of private telecommunications networks. UTC clams that this should not
conditute a"fee" in the sense of being a payment for recelving a telecommunications sarvice. UTC further
argues that the mere provision of infragtructure, such as"dark fiber" or wholesale capacity, to third-party
carriers does not condtitute a direct offering to the public, and thus does not quaify carriers offering such

(1986).
%19 NPRM at para248.

2320 S, e.4., Louisiana Commission comments at 21; 1llinois Commission comments at 81-82; Pennsylvania
Commission comments at 41; Bell South comments at 75.

2321 Bel|South comments at 75; COMAYV comments at 60accord United Cerebral Palsy Assn at 3 and American
Foundation for the Blind at 3 (favoring a broad definition of telecommunications carrier that includes any provider of
access to any network available to the public).

2%22 Texas Commission comments at 34; NWRA comments at 12-13 (arguing that both facilities based carriers and
resellers meet the definition of telecommunications carriers).

223 M etricom comments at 3.

24 YT C comments at 5-7.
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infrastructure as telecommunications carriers under the Act. Severd CM RS carriers contend that CM RS
providers are telecommunications carriers within the meaning of the Act.?*

988. The Illinois Commisson argues that, if acompany provides both teecommunications and
information sarvices, it must be classified as a telecommunications carrier for purposes of section 251.2%
BellSouth clams, however, that a carrier may be a common carrier for some purposes, but not for others.
For example, BellSouth argues that, when a common carrier dso provides an information service, itisa
common carrier for the provision of the telecommunications service, but anon-common carrier for the
provison of theinformation sarvice.®” ATSI contends that enhanced service providers are
telecommunications carriers and entitled to the benefits of section 251.2%

989. The lllinois Commission argues that the Commission should continue to define mobile satellite
sarvice (MSS) as either CMRS or PM RS according to the Commission's factors set forth in the Second
CMRS Report and Order.?* It argues, however, that if an M SS provider offers substitute services for
those of alandline LEC, the M SS provider should aso be defined as a LEC and treated accordingly under
date and federa law.

990. With regard to the phrase "directly or indirectly” in section 251(a), Arch and Sprint argue that
the god isto ensure that all subscribers of one carrier are able to reach al subscribers of other carriers.
They clam that this is achieved when two competitors interconnect to an incumbent LEC's network. %
Comcast assarts that requiring competitors to interconnect "directly or indirectly” reflectsthe Act's goa of
applying less stringent obligations to carriers lacking market power by enabling competitors to interconnect

2325 S, e.¢., Nextel comments at 6-7; NWRA comments at 12-13; M etricom comments at 1-7; COMAV comments at 60.

2328 ||linois Commission comments at 81.

2327 Bel|South comments at 75. UTC claimsthat only those portions of a Utility's network that is being used in the
offering of telecommunications servicesis subject to the Act's interconnection obligations. Portions that are used on a
private basis only are not. Bundling information services with telecommunications services should only create common
carrier obligations to the extent that would apply if the telecommunications services were offered by themselves. UTC
comments at 9-10.

228 ATSI reply at 6 (enhanced service providers (ESPs) must have access to network elements at terms and conditions
that allow ESPsto offer competitive services in the marketplace).

2329 ||[inois Commission comments at 81.

2330 Arch comments at 18; Sprint comments at 89. The parties add that carriers should be permitted, on a voluntary
basis, to establish direct interconnection.ld.
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with other carriersin a cot efficient manner.?* The Texas Commission argues that the obligations under
section 251(a) should apply to dl telecommunications carriers, incumbent and non-incumbents, dike. The
Texas Commisson clamstha, if "non-[incumbent] LECs are dlowed the discretion to determine whether
to offer direct or indirect connection to another carrier, then the god of encouraging the most efficient
interconnection and thereby bringing the benefits of a competitive market to al consumerswill not be
redized.">*

991. The Commission received few comments on the meaning of section 251(a)(2). Commenters
representing individuals with disabilities sate thet the term "network features, functions, and capabilities’
should be defined as broadly as possible to ensure that individuas with disabilities have access to the
network.?* The American Foundation for the Blind also suggests that any service deployed by a
telecommunications carrier, or by aprovider connecting to a telecommunications network, and intended for
public use should be considered an ingallation of "features, functions, or capabilities” >* The United
Cerebra Pdsy Associations Sate that there are currently proceedings underway by both the Commission
and by the United States Architectural & Transportation Barriers Compliance Board (Access Board) as
part of the section 255 mandate. The United Cerebra Palsy Associations urge the Commission to Sate
that the Commission has the power to enforce both the sandards developed in its proceedings and those of
the Access Board.?*®

C. Discussion

992. A "tdecommunications carrier” is defined as "any provider of teecommunications services,
except that such term does not include aggregators of telecommunications services (as defined in section
226)."2% A tdecommunications carrier shall be treated as a common carrier under the Act "only to the
extent that it is engaged in providing telecommunications services, except that the Commission shall
determine whether the provison of fixed and mobile satdllite service shdl be treated as common

2331 Comcast comments at 16-17.

2332 Texas Commission comments at 34.

2%% See, e.g., American Foundation for the Blind comments at 2; United Cerebral Palsy Assn commentsat 2.
2% American Foundation for the Blind comments at 2.

2% United Cerebral Palsy Assn comments at 2.

283847 U.S.C. § 153(44). Theterm "aggregator” is defined as "any person that, in the ordinary course of its operations,

makes telephones available to the public or to transient users of its premises, for interstate telephone calls using a
provider of operator services." 47 U.S.C. § 226(a)(2).
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cariage"®¥ A "tdecommunications sarvice' is defined as the "offering of tdecommunications for afee
directly to the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used."**®* We conclude thet to the extent acarrier is engaged in providing for a
fee domedtic or internationd telecommunications, directly to the public or to such classes of usersasto be
effectivdy available directly to the public, the carrier fdls within the definition of "telecommunications
carier."#%* Wefind that this definition is consstent with the 1996 Act?* and there is nothing in the record
in this proceeding that suggests that this definition should not be adopted. Also, enhanced service
providers, to the extent that they are providing telecommunications services, are entitled to the rights under
section 251(a).

993. We bdlieve, asagenerd policy matter, that al telecommunications carriers that compete with
each other should be treated dike regardless of the technology used unless there is a compelling reason to
do otherwise. We agree with those parties that argue that dl CM RS providers are telecommunications
carriers and are thus obligated to comply with section 251(a).2* These carriers meet the definition of
"telecommunications carrier" because they are providers of telecommunications services as defined in the
1996 Act and are thus entitled to the benefits of section 251(c), which include the right to request
interconnection and obtain access to unbundled dements at any technicaly feasible point in an incumbent
LEC'snetwork. PMRS is defined as any mobile service that is not a commercia service or the functiona
equivaent of acommercid mohile service?*? We conclude that to the extent aPM RS provider uses
capacity to provide domestic or internationa telecommunications for afee directly to the public, it will fall

2337 47 U.S.C. § 153 (44).

2338 47 U.S.C. § 153(44). "Telecommunications' is defined in the Act as "the transmission, between or among points
specified by the user, of information of the user's choosing, without change in the form or content of the information as
sent and received." 47 U.S.C. § 153(43).

233 NPRM at para. 246.

234047 U.S.C. § 153(44), 153(46).

2 Theterm "CMRS" is defined as "any mobile service . . . that is provided for profit and makes interconnected
service available (A) to the public or (B) to such classes of eligible users asto be effectively available to a substantial
portion of the public." 47 U.S.C. 8 332(d)(1). CMRS includes, among others, some private paging, personal
communications services, business radio services, and mobile service that is the functional equivalent of acommercial

mobileradio service. 47 C.F.R. § 20.9.

242 47 U.S.C. § 332(d)(3).
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within the definition of "telecommunications carrier” under the Act and will be subject to the duties listed in
section 251(a).>®

994. We conclude that cost-sharing for the congtruction and operation of private
telecommunications networks is not within the definition of "telecommunications services' and thus such
operators of private networks are not subject to the requirements of section 251(a). We bdieve that such
methods of cogt-sharing do not equate to a "fee directly to the public* under the definition of
"tdlecommunications sarvice"2*  Conversdly, to the extent an operator of a private telecommunications
network is offering "tdlecommunicaions'#* for afee directly to the public, or to such classes of usersasto
be effectively available directly to the public (i.e., providing a telecommunications service),?* the operator
is atelecommunications carrier and is subject to the dutiesin section 251(a). For example, the furnishing of
infrastructure to the public for the provison of telecommunications services (e.g., salling excess capacity on
private fiber or wireless networks), condtitutes a telecommunications service and thus subjects the operator
of such anetwork to the duties of section 251(a).

995. We conclude that, if acompany provides both telecommunications and information services,
it must be classified as atdlecommunications carrier for purposes of section 251, and is subject to the
obligations under section 251(a), to the extent that it is acting as a telecommunications carrier. We dso
conclude that telecommunications carriers that have interconnected or gained access under sections
251(a)(1), 251(c)(2), or 251(c)(3), may offer information services through the same arrangement, so long
asthey are offering telecommunications services through the same arrangement aswell. Under a contrary
conclusion, a competitor would be precluded from offering information servicesin competition with the
incumbent LEC under the same arrangement, thus increasing the transaction cost for the competitor. We
find this to be contrary to the pro-competitive spirit of the 1996 Act. By rgecting this outcome we provide
competitors the opportunity to compete effectively with the incumbent by offering afull range of servicesto
end usars without having to provide some services inefficiently through digtinct facilities or agreements. In
addition, we conclude that enhanced service providers that do not also provide domestic or international

2343 The Commission held in theCMRS Second Report and Orderthat any PM RS provider that "employs spectrum for
not-for-profit services, such as an internal operation, but also uses its excess capacity to make available aservicethat is
intended to receive compensation, will be deemed to be a'for profit' service to the extent of such excess capacity
activities." Implementation of Section 3(n) and 332 of the Communications AcSecond Report and
Order, GN Docket No. 93-252, 9 FCC Rcd 1411, 1429 (1994CMRS Second Report and Ordej.

2% 47 U.S.C. § 153(46).

2% The term "telecommunications' means "the transmission, between or among points specified by the user, of
information of the user's choosing, without change in form or content of the information as sent and received.” 47 U.S.C.
§153(43).

2348 47 U.S.C. § 153(46).
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telecommunications, and are thus not telecommunications carriers within the meaning of the Act, may not
interconnect under section 251.

996. Conggtent with our tentative concluson in the NPRM, we will determine whether the
provison of mobile satellite service (M SS) is CMRS (and therefore common carriage) or PMRS based on
the factors set forth in the CMRS Second Report and Order.?*"” Commenters have not raised objections to
the Commission's tentative conclusion on thisissue.

997. Regarding theissue of interconnecting "directly or indirectly” with the facilities of other
telecommunications carriers, we conclude that telecommunications carriers should be permitted to provide
interconnection pursuant to section 251(a) ether directly or indirectly, based upon their mogt efficient
technical and economic choices. The interconnection obligations under section 251(a) differ from the
obligations under section 251(c). Unlike section 251(c), which applies to incumbent LECs, section 251(a)
interconnection gpplies to dl telecommunications carriers including those with no market power. Given the
lack of market power by telecommunication carriers required to provide interconnection via section 251(a),
and the clear language of the statute, we find that indirect connection (e.g., two non-incumbent LECs
interconnecting with an incumbent LEC's network) satisfies a telecommunications carrier's duty to
interconnect pursuant to section 251(a). We decline to adopt, at this time, M etricom's suggestion to
forbear under section 10 of the 1996 Act®* from imposing any interconnection requirements upon non-
dominant carriers. We believe that, even for telecommunications carriers with no market power, the duty
to interconnect directly or indirectly is central to the 1996 Act and achieves important policy objectives.
Nothing in the record convinces us that we should forbear from imposing the provisons of section 251(a)
on non-dominant carriers. In fact, section 251 digtinguishes between dominant and non-dominant carriers,
and imposes a number of additiond obligations exclusively on incumbent LECs.#* Similarly, we aso do
not agree with the Texas Commission's argument that the obligations of section 251(a) should gpply equally
to al telecommunications carriers. Section 251 is clear in imposing different obligations on carriers
depending upon ther dassification (i.e., incumbent LEC, LEC, or telecommunications carrier).?* For
example, section 251(c) specificaly imposes obligations upon incumbent LECs to interconnect, upon
request, at al technically feasible points. This direct interconnection, however, is not required under section
251(a) of dl telecommunications carriers.

%7 CMRS Second Report and Order 9 FCC Rcd at 1457-58 (1994).
2847 U.S.C. § 160.

2349 See 47 U.S.C. § 251. The 1996 Act makes further provisions for rural carriers and, upon an appropriate showing,
carriers serving fewer than 2 percent of the nation's access linesSee 47 U.S.C. § 251(f)(1), (f)(2).

23047 U.S.C. §251.
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998. Section 251(8)(2) prohibits telecommunications carriers from indaling network features,
functions, and capabilities that do not comply with standards or guidelines established under sections 255
and 256. Because the Commission and the Architectural and Transportation Barriers Compliance Board
have not developed standards or guidelines under section 255, we find that it would be premature at this
point to attempt to delineate specific requirements or definitions of terms to implement Section
251(a)(2).** Similaly, the Commission has asked its federd advisory committee, the Network Reiability
and Interoperability Council, for recommendations on how the Commission should implement Section 256.
We intend to issue a further notice of proposed rulemaking seeking comment on what accessbility and
compatibility requirements apply to telecommunications carriers who ingal network features, functions and
capabilities.

2 The lllinois Commission lists several features which could provide access to individuals with disabilities, such as
access to interrupt messages, directory assistance and operator services by users of text telephones (TTYs). Illinois
Commission comments at 82-83. Specific accessibility requirements such as those proposed by the Illinois Commission
will need to be developed in proceedings to implement section 255, and therefore, we will not set forth any required
"features, functions, or capabilities’ in this proceeding.
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X.COMMERCIAL MOBILE RADIO SERVICE INTERCONNECTION

999. Inthe NPRM, we sought comment on whether interconnection arrangements between
incumbent LECs and CM RS providers fdl within the scope of sections 251 and 252. Application of
sections 251 and 252 to LEC-CM RS interconnection arrangements involves two distinct issues. Oneis
whether the terms and conditions of the physical interconnection between incumbent LECs and CMRS
providers are governed under section 251(c)(2), and the corresponding pricing standards set forth in
section 252(d)(1). The second, and perhaps more critical issue from the CM RS providers perspective, is
whether CM RS providers are entitled to reciprocal compensation for trangport and termination under
section 251(b)(5), and the corresponding pricing standards set forth in section 252(d)(2).%**

1000. We tentatively concluded in the NPRM that CM RS providers are not obliged to provide to
requesting telecommunications carriers either reciprocal compensation for trangport and termination of
telecommunications under section 251(b)(5), or interconnection under the provisions of section 251(c)(2),
but that CM RS providers may be entitled to request interconnection under section 251(c)(2) for the
purposes of providing "telephone exchange sarvice and exchange access” 2> We sought comment on this
tentative concluson. We also asked for comment on the separate but related question of whether LEC-
CMRS trangport and termination arrangements fal within the scope of section 251(b)(5). In addition, we
sought comment on the relationship between section 251 and section 332(c).?* We acknowledged that
issues relating to LEC-CMRS interconnection pursuant to section 332(c) were part of an ongoing
proceeding initiated before the passage of the 1996 Act®* and retained the prerogetive of incorporating by
reference the commentsfiled in that docket to the extent necessary. We hereby do so.

2247 U.S.C. 8§ 251, 252.

283347 U.S.C. 88 251(b)(5), 251(c)(2).

2447 U.S.C. 8332(c). Thissection sets forth the regulatory treatment for mobile services, including the common
carrier treatment of CM RS providers (except for such provisions of Title Il asthe Commission may specify), the right of
CMRS providersto request (and the Commission to order) physical interconnection with other common carriers and the

preemption of state regulation of the entry of or the rates charged by any CMRS providers.

2355 | nter connection Between Local Exchange Carriers and Commercial Mobile Radio Service Providefotice of
Proposed Rulemaking, CC Docket No. 95-185, 11 FCC Rcd 5020 (1996). EC-CMRS I nter connection NPRN).
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A. CMRS Providersand Obligations of L ocal Exchange Carriers Under Section 251(b) and
Incumbent L ocal Exchange Carriers Under Section 251(c).

1. Background

1001. Section 251(b) imposes duties only on LECs, and section 251(c) imposes duties only on
incumbent LECs. Section 3(26) of the Act defines"loca exchange carrier” to mean "any person that is
engaged in the provision of telephone exchange service or exchange access,” but "does not include a person
insofar as such person is engaged in the provision of acommercial mobile service under section 332(c),
except to the extent that the Commission finds that such service should be included in the definition of such
term."?*  |n the NPRM, we sought comment on whether, and to what extent, CM RS providers should be
classfied as"loca exchange carriers’ and therefore subject to the duties and obligations imposed by section
251(b).

2. Comments

1002. Mogt of the comments on this issue urge that CM RS providers should not be classfied as
LECs*’ Some commenters assert that CMRS was expresdy excluded from the definition of aLEC in
section 3(a)(2)(44) of the 1996 Act and that the legidative history confirms that Congress intended that the
Commission reconsider whether CM RS providers should be classfied as LECs only if "future
circumstances warrant."#*® PCIA maintains that there is no basis for dassfying CMRS providers as
LECs because CMRS s not yet a subgtitute for wireline local exchange service for a substantial number of
subscribers, and because CM RS licensees lack the control over essentid facilities that underlies the
adoption of Section 251.%*° Pronet contends that paging operators do not provide loca exchange
services, and that Congress did not contemplate tresting CM RS providers as LECs.?® Some CMRS
providers propose that the Commission apply the criteriain section 332(c)(3) in consdering whether a
CMRS provider should be classfied asa LEC -- that the service is a replacement for a substantia portion

23% 47 U.S.C. § 153(26).

2357 360 Communications comments at 9; Airtouch comments at 9; Bell Atlantic/NY NEX Mobile comments at 5; F.
Williamson comments at 8-9; Cox comments at 50-51; PCIA comments at 16.

2% See, e.g., Airtouch reply at 4-6 €iting H.R. Rep. No. 104-458, 104th Cong., 2d Sess. 115 (1996)); PCIA reply at 6;
Bell Atlantic/NY NEX Mobile comments at 4-5; PCIA comments at 16; GTE reply at 40 (Commission already found that
CMRS providers should not be regulated as LECs for the purpose of interconnection and the 1996 Act does nothing to
alter this conclusion).

239 PCIA comments at 17;accord Nextel comments at 6.

2360 Pronet comments at 8.
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of the wirdline telephone exchange service within a state. 2" Nextd argues that a CMRS provider should
not be classfied asa LEC until it has become a subdtitute for aland-line telephone exchange service for a
subgtantia portion of the communications within astate % Omnipoint states that application of the section
332(c)(3) test will permit CM RS providers, which are dso small businesses, to be relieved of LEC-type
regulatory burdens during their initia entry years, so that they can act as "spirited, if smaller" competitorsto
theincumbent LEC.>* The Ohio Commission contends that the Commission should consider market
share, diversity of network, and name recognition in classfying CMRS providers as LECs. 2%

1003. COMAYV and Nationa Wireless Resdllers Association, on the other hand, contend that
CMRS entities can provide exchange and exchange access services "and thus are de facto” LECs. 2%
COMAYV dso arguesthat, if a CMRS provider is asubsdiary of an incumbent LEC, it should be treated as
an incumbent LEC, and thus be required to unbundle and alow direct interconnection.?*® NARUC argues
that the type of service provided, rather than the technology employed, should determine the gppropriate
regulatory treatment, and that a CM RS provider should therefore be treated asa LEC if it provides fixed
loca sarvice®” The lllinois Commission smilarly indicates that a CM RS provider should be regulated as
aLEC when it establishes awirdless loca loop for the express purpose of competing against or bypassng
the landline loop.#%*®

3. Discussion

1004. We are not persuaded by those arguing that CM RS providers should be treasted as LECs,
and decline at thistime to trest CM RS providersas LECs. Section 3(26) of the Act, quoted above, makes
clear that CM RS providers should not be classfied as LECs until the Commission makes afinding that such
trestment iswarranted. We disagree with COMAYV and Nationd Wireless Resdllers Association that
CMRS providers are de facto LECs (and even incumbent LECsiif they are affiliated with a LEC) Smply

2381 Cox comments at 51 n.96; Omnipoint comments at 2; V anguard comments at 21; Bell South comments at 70; 360
Communications comments at 9; Bell Atlantic/NYNEX Mobile comments at 5.

2362 Nextel reply at 2.

2%%% Omnipoint comments at 3-4.

2%%% Ohio Commission comments at 68.

%5 COMAV comments at 2; National Wireless Resellers Assn comments at 7-10.
236 COMAV commentsat 2, 40-43.

2387 NARUC comments at 21.

2368 || [inois Commission comments at 63-64.
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because they provide telephone exchange and exchange access services. Congress recognized that some
CMRS providers offer telephone exchange and exchange access services, and concluded that thelr
provision of such services, by itsdlf, did not require CM RS providersto be classified as LECs. We further
note that, because the determination as to whether CM RS providers should be defined as LECsiswithin
the Commission's sole discretion, states are preempted from requiring CM RS providers to classify
themsalves as "loca exchange carriers’ or be subject to rate and entry regulation as a precondition to
participation in interconnection negotiations and arbitrations under sections 251 and 252.

1005. NARUC arguesthat CM RS providers should be classified as LECs if they provide fixed
service®® We are currently seeking comment in our CMRS Flexibility Proceeding™ on the regulatory
trestment to be afforded CM RS providers when they provide fixed services. Thus, we bdlieve that it
would be premature to answer that question here, based only on the record in this proceeding. We dso
decline to adopt the Illinois Commission's suggestion that we find that a CMRS provider isaLEC if the
CMRS provider seeksto compete directly with awirdine LEC. Even if we wereto accept the lllinois
Commission's underlying assumption, the record in this proceeding contains no evidence that wirdessloca
loops have begun to replace wirdine loops for the provison of local exchange service. Thus, until such time
that we decide otherwise, CM RS providers will not be classified as LECs, and are not subject to the
obligations of section 251(b). We further note that, even if we were to classify some CMRS providers as
LECs, other types of CM RS providers, such as paging providers, might not be so classified because they
do not offer loca exchange service or exchange access.

1006. We further note that, because CM RS providers do not fal within the definition of aLEC
under section 251(h)(1), they are not subject to the duties and obligations imposed on incumbent LECs
under section 251(c).*#™ Anincumbent LEC is defined in section 251(h)(1), and includes only those LECs
that were, on the date of enactment of the 1996 Act, deemed to be members of NECA pursuant to 47
C.F.R. § 69.601(b), or the successor or assgn of aNECA member. Similarly, we do not find that CMRS
providers satisfy the criteria set forth in section 251(h)(2), which grants the Commission the discretion to,
by rule, provide for the trestment of a LEC as an incumbent LEC if certain conditions are met."

B. Reciprocal Compensation Arrangements Under Section 251(b)(5)

%% NARUC comments at 21.

7% Amendment of the Commission's Rules to Permit Flexible Service Offerings in the Commercial Mobile Radio
Services WT Docket No. 96-6, First Report and Order and Further Notice of Proposed Rulemaking, FCC 96-283 (released
August 1, 1996).

27147 U.S.C. 8§ 251(h)(1). Seeinfra, Section X1.C.

27247 U.S.C. 8 251(h)(2). Seeinfra, Section X1.C
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1007. Some parties contend that LEC-CM RS transport and termination arrangements do not fall
within the scope of 251(b)(5), which requires LECs to establish reciprocad compensation arrangements for
transport and termination.””  Other commenters argue that because CM RS providers fdl within the
definition of "telecommunications cariers”" they fal within the scope of section 251(b)(5). %™

1008. Under section 251(b)(5), LECs have a duty to establish reciprocal compensation
arrangements for the trangport and termination of “telecommunications” %" Under section 3(43), "[t]he
term ‘telecommunications means the transmission, between or anong points specified by the user, of
information of the user's choosing, without change in the form or content of the information as sent and
received."?" All CMRS providers offer tdecommunications. Accordingly, LECs are obligated, pursuant
to section 251(b)(5) (and the corresponding pricing standards of section 252(d)(2)), to enter into
reciproca compensation arrangements with al CMRS providers, including paging providers, for the
transport and termination of traffic on each other's networks, pursuant to the rules governing reciprocal
compensation st forth in Section X1.B., below.

C. I nter connection Under Section 251(c)(2)
1. Background

1009. Section 251(c)(2)(A) providesthat an incumbent LEC must provide interconnection with its
local exchange network to "any requesting telecommunications carrier . . . for the transmisson and routing
of telephone exchange sarvice and exchange access" " In the NPRM, we tentatively concluded that
CMRS providers may be entitled to request interconnection under section 251(c)(2) for the purposes of
providing telephone exchange service and exchange access. ™ We sought comment on this tentative
conclusion.

2. Comments

73 PCIA comments at 13; PageNet comments at 10; APC comments at 1.

237 Bell South comments at 63; National Wireless Resellers Assn comments at 7; M obilemedia comments at 13.
27547 U.S.C. § 251(b)(5).

276 47 U.S.C. § 153(43).

2377 47 U.S.C. § 251(c)(2)(A).

2378 47 U.S.C. 8 251(c)(2).
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1010. Severd commenters argue that many CM RS providers provide telephone exchange service
and exchange access as defined by the 1996 Act, and thus section 251(c)(2) should govern their
interconnection arrangements with incumbent LECs*”® NYNEX contends that dl CM RS providers, other
than providers of one-way paging, provide telephone exchange service.”* The Ohio Commission
contends that dl voice grade CM RS providers which provide local exchange service may request
interconnection under section 251(c)(2).*** The Pennsylvania Commisson argues that al voice-grade and
non-voice grade CM RS providers fit within the definition of tedecommunications carriers and fal within the
parameters of section 251(c)(2).2*

1011. Many wireless carriers argue that interconnection arrangements between incumbent LECs
and CMRS providers do not fal within the scope of section 251(c)(2).?* CTIA daimsthat CMRS was
intended to be regulated differently than other services because it entails different traffic flows and different
termination costs®*  Airtouch clamsthat, if LEC-CM RS interconnection were found to fal within the
scope of section 251, the concept of "loca exchange areas’ could create implementation problems and
adverse policy reaults, thus supporting application of section 332(c)(1)(B).=*

3. Discussion

1012. Asdiscussed in the preceding section, CM RS providers meet the statutory definition of
"telecommunications cariers"2* \We dso agree with severd commenters that many CMRS providers

237% Seg, e.¢., Pennsylvania Commission comments at 34; PacTel comments at 83; Bell Atlantic/NYNEX Mobile
comments at 7; Nextel comments at 6-7; APl comments at 3; Florida Commission comments at 35-36.

2380 NYNEX comments at 23.

2381 Ohjo Commission comments at 59.

2382 pennsylvania Commission comments at 34.

2383 Sep, e.¢., AT& T comments at 43; Sprint comments at 70; Bell Atlantic/NY NEX Mobile comments at 2; CTIA
comments at 2-3; Nextel comments at 5-6; Omnipoint comments at 3-5; Vanguard comments at 20-22; MECA comments at
59; Arch comments at 12-13; Airtouch reply at 3; Sprint/APC comments at 2-3 (Congress crafted a definition of "local
exchange carrier” that excluded CM RS indicating that it did not want CM RS providerstreated with all providers of
telecommunications services). Sprint/APC claim in their joint comments that it is clear from the 1996 Act asawhole, and
from section 332(c), that CM RS providers are entitled to reasonabl e interconnection from LECs without regard to section
251. Sprint/APC comments at 5.

2384 CTIA comments at 7; Sprint/APC comments at 3.

2355 Alirtouch reply at 7.

2386 See supra, Section IX.
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(specificdly cdlular, broadband PCS and covered SMR) aso provide telephone exchange service and
exchange access as defined by the 1996 Act. Incumbent LECs must accordingly make interconnection
available to these CM RS providersin conformity with the terms of sections 251(c) and 252, including
offering rates, terms, and conditions that are just, reasonable and nondiscriminatory.

1013. The 1996 Act defines "telephone exchange service' as "service within atelephone exchange,
or within a connected system of telephone exchanges within the same exchange area.. . . and which is
covered by the exchange service charge, or (B) comparable service provided through a system of
switches, transmission equipment, or other facilities (or combination thereof) by which a subscriber can
originate and terminate a tdlecommunications sarvice"#%# At a minimum, we find that cdllular, broadband
PCS, and covered SMR providers fal within the second part of the definition because they provide
"comparable service' to telephone exchange service. The sarvices offered by cdllular, broadband PCS,
and covered SMR providers are comparable because, as a generd matter, and as some commenters note,
these CM RS carriers provide locd, two-way switched voice service as a principal part of their
business®*  Indeed, the Commission has described cdllular service as exchange telephone service®® and
cdlular carriers as "generdly engaged in the provison of loca exchange telecommunications in conjunction
with local tedlephone companies. . . "% |n addition, dthough CMRS providers are not currently classified
as LECs, the fact that most CM RS providers are capable, both technically and pursuant to the terms of
their licenses, of providing fixed services, as LECs do, buttresses our concluson that these CMRS
providers offer services that are "comparable’ to telephone exchange service and supports the notion that
these sarvices may become a true economic substitute for wirgline local exchange service in the future. 2%

287 47 U.S.C. § 251(c)(2)(D).

2388 47 U.S.C. § 153(47) (emphasis added). Thisisabroader definition of "telephone exchange service" than had
previously existed; Congress changed the definition in the 1996 Act to include services "comparable" to telephone
exchange.

2389 See, e.9., NYNEX comments at 23.

3% Sea Need to Promote Competition and Efficient Use of Spectrum for Radio Common CarrierMemorandum
Opinion and Order, 59 Rad. Reg.2d 1275, 12781986).

2391 |n the Matter of the Need to Promote Competition and Efficient Use of Spectrum For Radio Common Carrier
Services Memorandum Opinion and Order, 59 Rad. Reg. 2d 1275, 1278 (1986 ompetition Opinior); see also id. at 1284
(cellular carriers are primarily engaged in the provision of local, intrastate exchange telephone servic&gual Access and
Interconnection Obligations Pertaining to Commercial Radio Service€C Docket No. 94-54, Notice of Proposed
Rulemaking and Notice of Inquiry, 9 FCC Rcd 5408, 5453 and nn.192, 195 (and cases cited therein) (1994).

2392 See Amendment of the Commission's Rules to Permit Flexible Service Offerings in the Commercial Mobile Radio
Services WT Docket No. 96-6, First Report and Order and Further Notice of Proposed Rulemaking, FCC 96-283 (released
August 1, 1996)(amending rules to allow providers of narrowband and broadband PCS, cellular, CMRS SMR, CMRS
paging, CMRS 220 MHz service, and for-profit interconnected business radio services to offer fixed wireless services on
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1014. We ds0 believe that other definitionsin the Act support the conclusion that cdlular,
broadband PCS, and covered SMR licensees provide telephone exchange service.  The fact that the 1996
Act's definition of a LEC excludes CM RS until the Commission finds that such service should be included
in the definition,"?* suggests that Congress found that some CM RS providers were providing telephone
exchange service or exchange access, but sought to afford the Commission the discretion to decide whether
CMRS providers should be trested as LECs under the new Act. Similarly, section 253(f) permits the
dtates to impose certain obligations on "telecommunications carrier|s| that seek| ] to provide telephone
exchange sarvice' in rurd areas®* The provision further provides that "[t]his subsection shall not apply . .
. to a provider of commercia mobile sarvices"** 1t would have been unnecessary for the statute to
include this exception if some CM RS were not telephone exchange service. Similarly, section
271(c)(1)(A), which sets forth conditions for determining the presence of a facilities-based competitor for
purposes of BOC gpplicationsto provide in-region, interLATA services, providesthat Part 22 [cdlular]
services "shal not be considered to be telephone exchange services" for purposes of that section.”*
Again, if Congress did not believe that cdllular providers were engaged in the provision of telephone
exchange sarvice, it would not have been necessary to exclude cellular providers from this provision.

1015. The arguments that CM RS traffic flows may differ from wirdine traffic, that CMRS
providers termination costs may differ from LECs, that CM RS service areas do not coincide with wirdline
local exchange aress, or that CM RS providers are not LECs, do not dter our conclusion that cellular,
broadband PCS, and covered SMR licensees provide telephone exchange service. These condderations
are not relevant to the statutory definition of telephone exchange service in section 3(47). Incumbent LECs
are required to provide interconnection to CM RS providers who request it for the transmisson and routing
of telephone exchange sarvice or exchange access, under the plain language of section 251(c)(2).%*"

D. Jurisdictional Authority for Regulation of LEC-CM RS Inter connection Rates

1. Background

their assigned spectrum on a co-primary basis with mobile services).
23% 47 U.S.C. § 153(26).
239 47 U.S.C. § 253(f).
239 |,
23% 47 U.S.C. § 271(c)(1)(A).

2397 47 U.S.C. 8 251(c)(2).
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1016. Inthe NPRM, we sought comment on the relationship between section 251 and section
332(c).#*® Asnoted above, we hereby incorporate by reference the comments filed in CC Docket No.
95-185 to the extent relevant to our analysis. In the NPRM, we noted that we had previoudy sought
comment on the relationship of these two statutory provisonsin the LEC-CM RS Interconnection
proceeding.?* In the LEC-CMRS proceeding, we tentatively concluded that the Commission has
aufficient authority to promulgate specific federd requirements for interstate and intrastate LEC-CMRS
interconnection arrangements, including the adoption of a pecific interim bill and keep arrangement. 4°
However, we reached that tentative conclusion before the enactment of the 1996 Act.

2. Comments

1017. Severd wirdessfirms argue that LEC-CM RS interconnection rates are governed by section
332 rather than (or in addition to) sections 251 and 252.2* One argument advanced by some partiesis
that section 251(i), which provides that "[n]othing in this section shdl be congtrued to limit or otherwise
affect the Commission's authority under section 201,"%? preserves the Commission's authority over
interstate interconnection under section 201.2%® Thus, they argue, section 251(i) enables the Commission
to not apply sections 251 and 252 whenever interdtate services are at issue®® Cox states that, because
"Section 251 does not prevent the Commission from establishing an interconnection policy for LEC-to-
CMRS traffic under its general Section 201 powers, Section 252 has no particular relevance for any
interconnection policy established by this proceeding.” 2%

1018. Another theory proposed by severa wirdess carriersisthat section 332 makes dl CMRS
interconnection issues interdtate, including interconnection rates, and thus dl CM RS interconnection maiters

8% 47 U.S.C. §332.
239 NPRM at para. 169.
2400 | d, ot 5072-73.

2401 See, e.g, AT& T comments at 42; Airtouch comments at 5; Cox comments at 50; CTIA reply at 2; PCIA comments
at 3-9.

292 47 U.S.C. § 251(i).

2498 See, e.g., Cox commentsin CC Docket No. 95-185 at 43-44; CTIA commentsin CC Docket No. 95-185 at 62;
Omnipoint comments at 12; Vanguard Cellular comments at 15.

2404 Cox commentsin CC Docket No. 95-185 at 43-44.

2495 |d. at 44.

481



Federd Communications Commisson 96-325

are subject to federal jurisdiction under section 201, and are not governed by sections 251 and 252.24%
These parties assart that, prior to the 1993 Budget Act, the Commission did not exercise any authority over
the intrastate rates of LEC interconnection provided to radio common carriers, but that the 1993 Budget
Act changed the Commission's jurisdiction over LEC-CM RS interconnection rates. " Partiesrely on two
provisions amended or added by the 1993 Budget Act to reach this conclusion. Firg, they point to section
332(c)(3), entitled " State Preemption,” which provides in pertinent part that "[ n] otwithstanding section| ]
2(b) ..., no State or loca government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile service, except that this paragraph shdll
not prohibit a State from regulating the other terms and conditions of commercia mobile services." %
Second, commenters point to alimiting clause added to section 2(b), which provides that: "[ €] xcept as
provided in section 223 through 227, inclusive, and section 332.. . ., nothing in this Act shal be
congtrued to gpply or to give the Commission jurisdiction [over intrastate telecommunications].” % Cox
interprets these cross-references to mean that, "[u]nder this revised framework, the States retain jurisdiction
to regulate the 'terms and conditions of CM RS service ddlivered to end users and can petition the
Commission to regulate CM RS rates when CM RS becomes a subdtitute for landline telephone service," but
that "[i]n the meantime, CMRS isawhoally interstate service and any interconnection to a CM RS provider,
regardless of the source, is an interconnection governed by the FCC's intergtate jurisdiction under Section
201 of the Communications Act."?*°

1019. Some parties further argue that section 332(c)(1)(B) gives the Commission exclusve
jurisdiction over LEC-to-CMRS interconnection rates.?* Cox argues that section 332(c)(1)(B) expands
the Commission's jurisdiction over CM RS by authorizing the Commission to order any common carier,
regardless of whether it is an intrastate or interdtate carrier, to establish physical connections with any
CMRS provider. Section 332(c)(1)(B) thus shows, according to Cox, "Congress intent that the
Commission be given full jurisdiction to regulate all aspects of CM RS, including interconnection to and

2406 | d, at 39 n.77. See also, e.g, Comcast commentsin CC Docket No. 95-185 at 27; &eNet commentsin CC Docket
No. 95-185 at 37-38.

2407 Id

2498 47 U.S.C. § 332(c)(3)(A) (emphasis added).

2499 47 U.S.C. § 152(b) (emphasis added).

2410 Cox commentsin CC Docket No. 95-185 at 38-39.

2411 Sag, e.g., CTIA commentsin Docket 95-185 at 62; Cox commentsin CC Docket No. 95-185 at 44 n.78; Comcast
commentsin CC Docket No. 95-185 at 32.
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from CMRS providers."#*? Airtouch states that the Commission's section 201 jurisdiction is unaffected by
Section 332(c)(1)(B) "except to the extent that the Commission is required to respond to [any CMRS
provider'sinterconnection] request,” and thus, section 332(c)(1)(B) does expand the Commission's section
201 authority, but only to the extent that LEC-CM RS interconnection - interstate and/or intrastate - is
involved®** CTIA contends that section 332(c)(3) must be read in away that does not result in aone-
sided regulatory scheme for LEC-to-CM RS interconnection and CM RS-to-L EC interconnection.
Thus, according to CTIA, since section 332(c)(3) clearly preempts state regulation of interconnection rates
charged by CMRS providers, it also preempts State regulation of interconnection rates charged to CMRS
providers by LECs?*®

1020. Some parties contend that, because CM RS providers need interconnection to enter the
market, dl state regulation of interconnection affecting CM RS (including the intrastate rates charged by
LECs) isentry regulation and therefore preempted under section 332(c)(3).2*° Other commenters argue
that section 253(e), which provides that "[n]othing in this section shall affect the gpplication of section
332(c)(3) to commercid mobile service providers” demondtrates the Commission's exclusve jurisdiction
over CMRS interconnection rates.*” CTIA argues that, "to apply Sections 251 and 252 to the LEC-
CMRS rdationship in place of Section 332, the Commission would effectively srip Section 332 of any
meaning."**®  Severa parties d <o cite to the legidative history of both the 1993 Budget Act and the 1996
Act as support for their claims that section 332 governs L EC-CM RS interconnection arrangements. *°
Some commenters note that the 1996 Act did not explicitly repeal section 332, and state that implicit

2412 Cox commentsin CC Docket No. 95-18%t 39 n.78 (emphasisin original).

2413 Ajrtouch comments at 6; Ex Parteletter from Kathleen Q. Abernathy, Airtouch, to William F. Caton, Acting
Secretary, FCC, July 18, 19964t 1-2.

2414 CTIA commentsin CC Docket No. 95-185 at 73.

2415 Id

2416 Omnipoint commentsin CC Docket No. 95-185 at 13 (disparate state regulation of interconnection would serve as a
prohibited state barrier to entry under section 332(c)(3)); Celpage commentsin CC Docket No. 95-185 at 11-12
(inconsistent state regulation of LEC-CM RS interconnection rates would create barriersto entry).

7 See, e.g., PageNet comments at 29;Ex Parteletter in CC Docket No. 95-185 from Werner K. Hartenberger and Laura
H. Phillips, Counsel for Cox Enterprises, Inc., to William F. Caton, Acting Secretary, FCC, February 28, 1996, at 8 (Cox Feb.
28 Ex Parte); see also Nextel reply at 5.

2418 CTIA comments at 59-60.

2419 See e.9., Cox comments at 43-44Ex Parteletter in CC Docket No. 95-185 from Robert F. Roche, CTIA, to William F.
Caton, Acting Secretary, FCC, February 28, 1996, at 1.
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repedls are disfavored under principles of statutory construction.?®  In addition, Cox argues that the
exception in section 271(c) for cellular providers suggests that Congress considers cdllular serviceto bein
an entirely different competitive market from landline loca exchange service, thus preserving the
Commission's exclusive jurisdiction over LEC-CMRS interconnection granted by the 1993 Budget Act.?*#

1021. Incumbent LECs and other parties, on the other hand, argue that section 251 controls
interconnection between CM RS providers and incumbent LECs*** Severa of these parties contend that
section 332 only governs the rates CM RS providers charge their end users, not the rates that LECs or
CMRS providers charge other telecommunications carriers for interconnection.?® NYNEX clamsthat,
while section 332(c)(1)(B) addresses the establishment of physical interconnection, it does not address
particular compensation arrangements for interconnection between carriers, which Congress has now
addressed in sections 251 and 2522 Parties further note that the language in section 332(c)(1), stating
that "this subparagraph shal not be congtrued as alimitation or expansgon of the Commission's authority to
order interconnection” expresdy limits the Commission's authority to respond to a CM RS provider's
request for interconnection and thus does not give the Commission jurisdiction over LEC-CMRS
interconnection rates.** BédlSouth further argues that subjecting CM RS providers charges for termination
of LEC-originated cdlsto federd preemption would be inconsstent with Congresss determination in the
1996 Act that the terms and conditions of interconnection are to be decided by negotiation among LECs
and telecommunications carriers, subject to the state review process.

2420 See, e.g., Cox reply in CC Docket No. 95-185 at 69-70.

2421 Cox Feh. 28Ex Partein CC Docket No. 95-185 at 8. Section 271(c)(1)(A) provides that, as one of the preconditions
for BOC entry into the in-region, interLATA services market, a BOC must demonstrate the presence of afacilities-based
competitor that provides telephone exchange service to residential and business subscribers. This section further
provides that, "[f]or the purpose of this subparagraph, services provided pursuant to subpart K of part 22 of the
Commission'sregulations [cellular], . . . shall not be considered to be telephone exchange services." 47 U.S.C. §
271(c)(D)(A).

2422 See, e.¢., USTA comments at 66-67; NY NEX comments at 23; PacTel comments at 83, reply at 38; Bell
Atlantic/NYNEX Mobile comments at 7; Bell South comments at 63; Pennsylvania Commission comments at 34.

%% See, e.9., PacTel reply at 38; U S West comments at 61;Ex Parteletter in CC Docket No. 95-185 from Michael K.
Kellogg, Counsel for Bell Atlantic and PacTel, to William F. Caton, Acting Secretary, FCC, February 26, 19964,
BellSouth commentsin CC Docket No. 95-185 at 34Pennsylvania Commission comments at 34-35.

242 NYNEX reply at 13.

2425 Ameritech commentsin CC Docket No. 95-185 at 11; BellSouth commentsin CC Docket No. 95-185 at 34-35.

2426 Bel| South commentsin CC Docket No. 95-185 at 35.
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3. Discussion

1022. Severd partiesin this proceeding argue that sections 251 and 252 provide the exclusve
juridictional basis for regulation of LEC-CM RS interconnection rates.?**” Other parties assert that
sections 332 and 201 provide the exclusive jurisdictional basis for regulation of LEC-CMRS
interconnection rates.**® Some parties have argued that jurisdiction resides concurrently under sections
251 and 252, on the one hand, and under sections 332 and 201 on the other.?®

1023. Sections 251, 252, 332 and 201 are designed to achieve the common goa of establishing
interconnection and ensuring interconnection on terms and conditions that are just, reasonable, and fair. It
is consistent with the broad authority of these provisonsto hold that we may apply sections 251 and 252 to
LEC-CMRS interconnection. By opting to proceed under sections 251 and 252, we are not finding that
section 332 jurisdiction over interconnection has been repedled by implication, or rgjecting it as an
dternative bassfor jurisdiction. We acknowledge that section 332 in tandem with section 201 isabasis
for jurisdiction over LEC-CM RS interconnection; we simply decline to define the precise extent of that
jurisdiction at thistime.

1024. Asapractica matter, sections 251 and 252 create atime-limited negotiation and arbitration
process to ensure that interconnection agreements will be reached between incumbent LECs and
telecommunications carriers, including CM RS providers. We expect that our establishment of pricing
methodologies and default proxies which may be used asinterim rates will help expedite the parties
negotiations and drive voluntary CMRS-LEC interconnection agreements. We dso believe that sections
251 and 252 will foster regulatory parity in that these provisons establish a uniform regulatory scheme
governing interconnection between incumbent LECs and al requesting carriers, including CM RS providers.
Thus, we believe that sections 251 and 252 will facilitate consistent resolution of interconnection issues for
CMRS providers and other carriers requesting interconnection.

1025. Although we are applying sections 251 and 252 to LEC-CMRS interconnection at thistime,
we preserve the option to revigt this determination in the future. We note that Section 332 generally
precludes states from rate and entry regulation of CM RS providers, and thus, differentiates CMRS

%7 See, e.g., USTA comments at 66-67; NY NEX comments at 23; PacTel comments at 83, reply at 38; Bell
Atlantic/NY NEX Moabile comments at 7; BellSouth comments at 63; Pennsylvania Commission comments at 34.

24%% See, e.9., Cox commentsin CC Docket No. 95-185 at 43-44; CTIA commentsin CC Docket No. 95-185 at 62;
Omnipoint comments at 12; Vanguard comments at 15.

2429 S, €.9, AT& T commentsin CC Docket No. 95-185 at 28-30; AT& T comments at 42-4dee also PCIA comments
in CC Docket No. 95-185 at 23-26; Century Cellunet commentsin CC Docket No. 95-185 at 10-14.
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providers from other carriers.?* We aso recognize that, based on the combined record in CC Docket
No. 95-185 and CC Docket No. 96-68, there have been instances in which state commissions have
trested CM RS providersin a discriminatory manner with respect to the terms and conditions of
interconnection.**  Should the Commission determine that the regulatory scheme established by sections
251 and 252 does not sufficiently address the problems encountered by CM RS providersin obtaining
interconnection on terms and conditions that are just, reasonable and nondiscriminatory, the Commission
may revigit its determination not to invoke jurisdiction under section 332 to regulate LEC-CMRS
interconnection rates.

1026. Our decision to proceed under section 251 as a basisfor regulating LEC-CMRS
interconnection rates should not be interpreted as undercutting our intent to enforce Section 332(c)(3), for
example, where date regulation of interconnection rates might congtitute regulation of CMRS entry. In such
Stuations, gate action might be precluded by either section 332 or section 253. Such circumstances would
require a case-by-case evaluation. We note, however, that we are aware of numerous specific state
requirements that may condtitute CM RS entry or rate regulation preempted by section 332. For example,
many states, such as Cdifornia, require al telecommunications providers to certify that the public
convenience and necessity will be served as a precondition to construction and operation of
telecommunications sarvices within the state.***  Some states, such as Alaska and Connecticut, also require
CMRS providersto certify as service providers other than CMRS in order to obtain the same treatment
afforded other telecommunications providers under state law.**** Hawaii and Louisiana, in addition to
imposing a certification requirement, require CM RS providers and other telecommunications carriersto file
tariffs with the state commisson.?®* We will not permit entry regulation through the exercise of states

2430 | n passing section 332 in 1993, Congress stated that it intended to "foster the growth and development of mobile
services that, by their nature, operate without regard to state lines as an integral part of the national telecommunications
infrastructure.” H.R. Report No. 103-11, 103d. Cong., 1st Sess. 260 (1993).

2431 See supra, Section VI1I.D.

2432 CAL. PUBLIC UTILITIES CODE Sections 1001,1005 (West 1995); ALASKA STAT. Section 42.05221 (1995); CONN.
GEN. STAT. Section 16-247g (1995); HAW. REV. STAT. Section 269-7.5 (1995); NEB. REV. STAT. Section 86-805 (1995);
N.M. STAT. ANN. Section 63-9B-4 (Michie 1996).

2433 See I n the Matter of Motion for a Declaratory Ruling Concer ning Preemption of Alaska Call Routing and
Interexchange Certification Regulation as Appliesto Cellular Carrierdrile No. WTB/POL 95-2Motion for a
Declaratory Ruling,Alaska-3 Cellular d/b/a CellularOne, p.5, para. 11 (filed Sept. 22, 1995 ecision, Investigation Into
Wireless Mutual Compensation PlansState of Connecticut, Department of Public Utility control, at 15 (Connecticut
Commission Sept. 22, 1995).

2434 HAW. REV. STAT. Section 6-80-29 (1996)see I n re Regulations for Competition in the Local

Telecommunications Mar ket General Order, Louisiana Public Service Commission, 88 301, 401 (Louisiana Commission
March 15, 1996).
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sections 251/252 authority or otherwise. In this regard, we note that states may not impose on CMRS
carriersrate and entry regulation as a pre-condition to participation in interconnection agreements that may
be negotiated and arbitrated pursuant to sections 251 and 252. We further note that the Commission is
reviewing filings made pursuant to section 253 dleging that particular states or local governments have
requirements that conditute entry barriers, in violation of section 253. We will continue to review any
dlegations on an ongoing basis, including any clams that sates or loca governments are regulating entry or
imposing requirements on CM RS providers that condtitute barriers to market entry.
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XI. OBLIGATIONSIMPOSED ON LECSBY SECTION 251(b)**
A. Reciprocal Compensation for Trangport and Termination of Telecommunications
1. Statutory L anguage

1027. Section 251(b)(5) providesthat al LECs, including incumbent LECs, have the duty to
"egtablish reciproca compensation arrangements for the transport and termination of
telecommunications."?**  Section 252(d)(2) states that, for the purpose of compliance by an incumbent
LEC with section 251(b)(5), a sate commission shall not consder the terms and conditions for reciproca
compensation to be just and reasonable unless such terms and conditions both: (1) provide for the "mutud
and reciprocal recovery by each carrier of costs associated with the transport and termination on each
carrier's network facilities of calls that originate on the network facilities of the other carrier,” and (2)
"determine such costs on the bad's of a reasonable gpproximation of the additiona costs of terminating such
cdls"*?¥" That subsection further provides that the foregoing language shall not be construed "to preclude
arrangements that afford the mutual recovery of costs through the offsetting of reciprocal obligations,
including arrangements that waive mutud recovery (such as bill and keep arrangements),” ** or to authorize
the Commission or any dtate to "engage in any rate regulation proceeding to establish with particularity the
additional costs of trangporting or terminating calls, or require carriers to maintain records with respect to
the additiona costs of such cdls"** The legidative history indicates that "mutual and reciproca recovery
of costs. . . may include arange of compensation schemes, such as in-kind exchange of traffic without cash
payment (known as hill-and-keegp arrangements).”" %

243 A dditional obligationsimposed by section 251(b) are addressed in a separate ordeSee NPRM at paras. 202-219.
2136 47 U.S.C. § 251(b)(5).

237 47 U.S.C. § 252(d)(2)(A).

2438 |, at § 252(d)(2)(B)(i).

239 |4, at § 252(d)(2)(B)(ii).

2440 Joint Explanatory Statement at 7.
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2. Definition of Trangport and Termination of Telecommunications
a. Background

1028. In the NPRM, we sought comment on whether "transport and termination of
telecommunications' under section 251(b)(5) is limited to certain types of traffic.*** We noted that the
datutory provison gppears to encompass telecommunications traffic that originates on the network of one
LEC and terminates on the network of a competing provider in the same locd service areaas well astraffic
passing between LECs and CMRS providers.?# We sought comment on whether section 251(b)(5) aso
encompasses telecommunications traffic passing between neighboring L ECs that do not compete with one
another?* We also observed in the NPRM that section 252(d)(2) is entitled "Charges for Transport and
Termination of Traffic,” and it could be interpreted to permit separate charges for these two components of
reciprocal compensation.*** We sought comment on thisissue.

b. Comments

1029. Numerous commenters contend that section 251(b)(5) appliesto traffic originating on the
network of one LEC and terminating on the network of another LEC, including both the traffic exchanged
between competing LECs and traffic exchanged between neighboring LECs that do not compete with one
another.** The Oregon Commission points out that neither section 251 nor any other provision of the Act
excludes the trangport and termination of telecommunications traffic passing between neighboring LECs that
do not compete with one another.?*®  Severd incumbent LECs, however, contend that the requirements
imposed on LECs by section 251(b), including reciprocal compensation for trangport and termination of
traffic, make no sense except in the context of LECs offering service in the same geographic area, because
these requirements are relevant only to the comptitive relationship between such carriers.®* In addition,
severd commenters contend that parties and states will need to determine the local service areawithin

244 NPRM at para. 231.

42 NPRM at para. 230.

93 d.

#“NPRM at para. 231.

2445 Sag, e.g., Ohio Commission comments at 68-69; M FS comments at 76; Time Warner comments at 85-86.
2446 Oregon Commission comments at 35.

2447 PacTel comments at 95-96; NY NEX comments at 85ee al so Florida Commission comments at 38-39.
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which the compensation right applies** RTC assarts that dimination of multicompany existing extended
area sarvice (EAS)° would cause greet rate disruption around the country.#**°

1030. A wide range of commenters aso contend that reciprocal compensation should apply to
arrangements between CMRS providers and LECs.#** Numerous commentersin the LEC-CMRS
I nterconnection proceeding have argued that CM RS providers do not receive reciproca compensation
for the trangport and termination of traffic from incumbent LECs **** and in some cases incumbent LECs
require CMRS providers to compensate the LEC for wirdline-originated traffic terminated on their wirdess
systems®*®  PageNet, however, contends that section 251 is not directly applicable to interconnection
arrangements between incumbent LECs and CM RS providers.®**  Instead, it argues that incumbent LEC
to CMRS interconnection is governed by section 332 of the 1934 Act.**** Severa wireless providers
argue that neither CM RS nor traditiond paging service fits the Act's definition of aloca exchange service
and, therefore, these sarvices are exempt from section 251(b) requirements.?*** Paging companies
commented in the LEC-CMRS Inter connection proceeding that, despite the fact that paging companies
must terminate incoming incumbent LEC cdls, the paging companies pay the LECsfor cdl origination,

2443 See GTE comments at 54; Continental comments at 12-13 (asserting that a new entrant should not be required to
pay toll access charges to terminate its customerswithin itslocal calling area); NCTA reply at 17 (arguing that the
Commission should reject incumbent LECs' arguments that reciprocal compensation arrangements between incumbent
LECsand competitive LECs are only applicable to the termination of incumbent L EC-defined local traffi@&ut see PacTel
reply at 48 (arguing that transport and termination does not extend to all intraLATA calls because such arequirement
would read access charges out of the Act).

249 EAS is considered an interexchange service between non-competing LECs.

2450 RTC reply at v;see also GVNW comments at 41 (Historical interconnection arrangements between neighboring
incumbent L ECs should not be used as a basis for determining appropriate compensation between carriers competing in
the same service areas under a statutory mandate to base compensation on the cost of terminating a call).

2451 See, e.¢., Ohio Commission comments at 68-69; NY NEX comments at 85; ProNet comments at 11-12.

2452 See, e.¢., RCC commentsin CC Docket No. 95-185 at 5; 360 Degrees comments in CC Docket No. 95-185 at 3;
Western Wireless commentsin CC Docket No. 95-185 at 13; Omnipoint reply in CC Docket No. 95-185 at 3-7.

24%% See, e.9., CM T Partners commentsin CC Docket No. 95-185 at 4; Century Cellunet commentsin CC Docket No. 95-
185 at 4; Nextel Communications commentsin CC Docket No. 95-185 at 5; Centennial Cellular Corp. commentsin CC
Docket No. 95-185 at 9.

2454 PageNet comments at 12-14.

2455 1d.; see alsoPCIA comments at 1-12; M obilemedia comments at 5-12; Arch comments at 17.

2456 Sag, e.¢., ProNet comments at 7; Arch commentsat 17; BANM comments at 2.
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rather than receive compensation for cal termination.?*” They aso contend that paging companies should
be permitted to charge reasonable call termination feesto the LECs.%*®

1031. Incumbent LECs aswell as other commenters contend that transport and termination should
be treated as two digtinct functions.** They generdly define transport as carrying traffic between switches
within anetwork, while termination is characterized as ddivering traffic through the last end-office switch to
the end user.?® The Texas Public Utility Counsd argues that, to the extent that transport functions and call
termination functions have different cost structures, the Act would mandate a two-part pricing structure. 2
U S Wes notes that, while there is no natural subdtitute for termination, trangport is interoffice and would
generdly be interchangeable with smilar network elements or tariffed access services. %2 In addition,
Citizens Utilities contends that, depending on the location of the physical interconnection point between two
carriers and each carrier's network design, the terminating carrier may or may not perform any transport
servicein the call delivery process.*® Therefore, it argues that the transport function logicaly should be
unbundled from the termination function.?®* USTA and potentid new entrants, however, argue that
trangport and termination describe a single function, the costs of which should be recovered from asingle
charge for purposes of reciproca compensation.*** GST believes that subdivision of transport and
termination as a means of gpplying asymmetricd rate structures conflicts with the atute's command of

2457 Spe PageNet reply in CC Docket No. 95-185 at 5.
2458 See, e.¢., PageNet commentsin CC Docket No. 95-185 at 25-29.

245% See, e.¢., U SWest comments at 69; PacTel comments at 97; GTE comments at 18; Florida Commission comments at
39.

2480 See, e.¢., U SWest comments at 69; PacTel comments at 97; GTE comments at 18; Bell South comments at 71.

2481 Texas Public Utility Counsel comments at 49-50see also Arch comments at 17-18; Florida Commission comments
at 39.

2462 1) SWest comments at 69. Similarly, CFA/CU argues that the availability of termination for new entrantsisa
monopoly enjoyed by the incumbent LEC as alegacy of its historic monopoly. CFA/CU comments at 52-58g also
MFSreply at 17.

2483 Citizens Utilities comments at 29see al so Bell South comments at 71.

2464 |

2465 USTA comments at 80;see also GST comments at 35-38; M FS comments at 76-77; Time Warner comments at 86-88;
TCI comments at 27-28.
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reciproca compensation, and gives LECs incentives to tilt the balance of payment through their network
design decisions2*®

1032. In addition, Sprint contends that section 251(b)(5) arguably appliesto transport and
termination of toll traffic aswell aslocd traffic.2*” Sprint contends, however, that in the context of section
252(d)(2), which establishes a pricing rule for reciproca compensation where one of the carriersis an
incumbent LEC, it appears that Congress intended to confine to local traffic the obligation of transport and
termination.*® Severd other commenters also maintain that toll traffic should remain subject to access
charges and not section 251(b)(5) obligations, at least until access charge reform can be implemented. %
RTC argues that Congress made it clear that it did not intend the Act to change the access charge
regime2® Frontier, however, contends that Sprint's reliance on the wording of section 252(d)(2) as
limiting the scope of section 251(b)(5) is Smply misguided.®™  Frontier argues that, at best, section
252(d)(2)'s dlence regarding the pricing by an incumbent LEC ssimply meant that Congress did not intend to
congrain the Commisson decisons in the pricing of trangport and termination by a non-incumbent LEC
under section 252(d)(2).#? In sum, Frontier contends that the genera principles of mutual and reciproca
compensation under section 251(b)(5) would apply to al traffic, while section 252(d)(2) appliesto
incumbent LEC pricing of mutual compensation involving any additiond codts of trangport and
termination. "

2466 GST comments at 35-38.

2487 Sprint comments at 76.

2% |d. at 76-77.

4% See, e.9., Alabama Commission comments at 32-33; PacTel comments at 95-96, 98, reply at 48; MFS comments at 76.
O RTCreply at 9.

2471 Frontier reply at 19.

2472 d,

2473 Id
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C. Discussion
@ Digtinction between " Trangport and Termination™ and Access

1033. We recognize that trangport and termination of traffic, whether it originates locally or from a
distant exchange, involves the same network functions. Ultimately, we believe that the rates that loca
carriersimpose for the trangport and termination of loca traffic and for the trangport and termination of long
distance traffic should converge. We conclude, however, as alegd matter, that transport and termination
of locd traffic are different services than access service for long distance telecommunications. Transport
and termination of locd traffic for purposes of reciproca compensation are governed by sections 251(b)(5)
and 252(d)(2), while access charges for interstate long-distance traffic are governed by sections 201 and
202 of the Act. The Act preservesthe legal distinctions between charges for transport and termination of
local traffic and interstate and intrastate charges for terminating long-distance traffic.

1034. We conclude that section 251(b)(5) reciproca compensation obligations should apply only
to traffic that originates and terminates within aloca area, as defined in the following paragraph. We
disagree with Frontier's contention that section 251(b)(5) entitles an 1XC to receive reciproca
compensation from a LEC when along-distance cal is passed from the LEC serving the caller to the IXC.
Access charges were developed to address a situation in which three carriers -- typicaly, the originating
LEC, the IXC, and the terminating LEC -- collaborate to complete along-distance cal. Asagenerd
matter, in the access charge regime, the long-distance caller pays long-distance charges to the IXC, and the
IXC must pay both LECs for originating and terminating access service. ™ By contrast, reciprocal
compensation for trangport and termination of calsisintended for a Stuation in which two carriers
collaborate to complete alocd call. In this case, theloca caler pays charges to the originating carrier, and
the originating carrier must compensate the terminating carrier for completing the cal. This reading of the
datute is confirmed by section 252(d)(2)(A)(i), which establishes the pricing standards for section
251(b)(5). Section 251(d)(2)(A)(i) providesfor "recovery by each carrier of costs associated with the
transport and termination on each carrier's network facilities of calls that originate on the network facilities
of the other carrier."#"™ We note that our conclusion that long distance traffic is not subject to the transport
and termination provisons of section 251 does not in any way disrupt the ability of X Csto terminate their
intergtate long-distance traffic on LEC networks. Pursuant to section 251(g), LECs must continue to offer
tariffed interstate access services just as they did prior to enactment of the 1996 Act. Wefind that the
reciprocal compensation provisions of section 251(b)(5) for transport and termination of traffic do not
apply to the transport or termination of interdtate or intrastate interexchange traffic.

2474 1n addition, both the caller and the party receiving the call pay aflat-rated interstate access charge -- the end-user
common line charge -- to the respective incumbent LEC to whose network each of these partiesis connected.

2475 47 U S.C. § 252(d)(2)(A)(i).
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1035. With the exception of traffic to or from a CM RS network, state commissons have the
authority to determine what geographic areas should be consdered "loca areas’ for the purpose of
applying reciproca compensation obligations under section 251(b)(5), consstent with the Sate
commissions higtorical practice of defining loca service areas for wirdine LECs. Traffic originating or
terminating outside of the gpplicable locd areawould be subject to interstate and intrastate access charges.
We expect the sates to determine whether intrastate transport and termination of traffic between competing
LECs, where aportion of their loca service areas are not the same, should be governed by section
251(b)(5)'sreciproca compensation obligations or whether intrastate access charges should apply to the
portions of their loca service areasthat are different. This gpproach is consstent with a recently negotiated
interconnection agreement between Ameritech and ICG that restricted reciprocal compensation
arrangements to the local traffic area as defined by the state commission.?*”® Continental Cablevision, in an
ex parte letter, sates that many incumbent LECs offer optiona expanded locd area calling plans, in which
customers may pay an additiond flat rate charge for calls within awider area than that deemed aslocd, but
that terminating intrastate access charges typicaly apply to cals that originate from competing carriersin the
same wider area?””” Continental Cablevision argues that loca transport and termination rates should apply
to these cdls. Welack sufficient record information to address the issue of expanded locd area calling
plans, we expect that this issue will be consdered, in the firgt instance, by state commissions. In addition,
we expect the states to decide whether section 251(b)(5) reciprocal compensation provisions apply to the
exchange of traffic between incumbent LECs that serve adjacent service aress.

1036. On the other hand, in light of this Commission's exclusive authority to define the authorized
license areas of wirdess carriers, we will define the local service areafor cdlsto or from a CMRS network
for the purposes of applying reciproca compensation obligations under section 251(b)(5).%" Different
types of wireless carriers have different FCC-authorized licensed territories, the largest of whichisthe
"Mgor Trading Ared' (MTA).2*® Because wirdless licensed territories are federally authorized, and vary
in Sze, we conclude that the largest FCC-authorized wirdess license territory (i.e., MTA) serves asthe
most appropriate definition for loca service areafor CM RS traffic for purposes of reciprocal compensation
under section 251(b)(5) asit avoids creating artificia digtinctions between CMRS providers. Accordingly,

2476 See |etter from Albert H. Kramer, Dickstein, Shapiro, Morin & Oshinsky LLP to John Nakahata, Senior Legal
Advisor to the Chairman, FCC, July 11, 1996.

2477 _etter from Brenda L. Fox, Vice President, Federal Relations, Continental Cablevision, to Robert Pepper, Chief,
Office of Plansand Policy, FCC, July 22, 1996, attached to L etter from Donna N. Lampert, Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C., to William F. Caton, Acting Secretary, FCC, July 22, 1996.

2478 See also infra Section X1.A.c.3.

2479 See Rand M cNally, Inc.,1992 Commercial Atlas & Marketing Guidé&8-39 (1992).
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traffic to or from a CMRS network that originates and terminates within the same M TA is subject to
trangport and termination rates under section 251(b)(5), rather than interstate and intrastate access charges.

1037. We conclude that section 251(b)(5) obligations apply to dl LECsin the same state-defined
locd exchange sarvice aress, including neighboring incumbent LECs that fit within this description.
Contrary to the arguments of NYNEX and Pacific Teless, neither the plain language of the Act nor its
legidative higory limits this subsection to the trangport and termination of telecommunications traffic
between new entrants and incumbent LECs. In addition, applying section 251(b)(5) obligationsto
neighboring incumbent LECsin the same locd exchange area is consstent with our decison that al
interconnection agreements, including agreements between neighboring LECs, must be submitted to Sate
commissions for approval pursuant to section 252(€).%*°

1038. Under section 252, neighboring states may establish different rate levels for trangport and
termination of traffic2®* In casesin which territory in multiple satesisincluded in asingle loca service
area, and aloca call from one carrier to another crosses state lines, we conclude that the applicable rate for
any particular call should be that established by the state in which the call terminates. This provides an
adminigratively convenient rule, and termination of the cal typicaly occurs in the same state where the
terminating carrier's end office switch islocated and where the cost of terminating the call isincurred.

2 Digtinction between " Transport” and " Termination”

1039. We conclude that trangport and termination should be treated as two digtinct functions. We
define "transport,” for purposes of section 251(b)(5), as the transmission of terminating traffic that is subject
to section 251(b)(5) from the interconnection point between the two carriers to the terminating carrier's end
office switch that directly servesthe called party (or equivaent facility provided by a non-incumbent
carier). Many dternative arrangements exi<t for the provision of transport between the two networks.
These arrangements include: dedicated circuits provided either by the incumbent LEC, the other loca
service provider, separately by each, or jointly by both; facilities provided by alternative carriers; unbundled
network eements provided by incumbent LECs; or smilar network functions currently offered by
incumbent LECs on atariffed basis. Charges for transport subject to section 251(b)(5) should reflect the
forward-looking cost of the particular provisioning method.

1040. We define "termination,” for purposes of section 251(b)(5), as the switching of traffic that is
subject to section 251(b)(5) at the terminating carrier's end office switch (or equivalent facility) and delivery

2480 Sea supra, Section 111.D.

2481 W e discuss the methodol ogy states should follow in establishing transport and termination ratiesfra, Section
IX.A.3.c.(3).
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of that traffic from that switch to the caled party's premises. In contrast to transport, for which some
dternatives exig, aternatives for termination are not likely to exist in the near term. A carrier or provider
typically has no other mechanism for ddivering traffic to a called party served by another carrier except by
having that called party's carrier terminate the call. In addition, forward-looking costs are calculated
differently for the transport of traffic and the termination of traffic, as discussed above in the unbundled
eements section.®  As such, we conclude that we need to treet trangport and termination as separate
functions -- each with itsown cost. With respect to GST's contention that separate charges for transport
and termination of traffic will dlow incumbent LECsto "game" the system through network design
decisons, we conclude in the interconnection section above that interconnecting carriers may interconnect
at any technicaly feasible point.>®* We find that this sufficiently limits LECs ability to disadvantage
interconnecting parties through their network design decisons.

3 CMRS-Related Issues

1041. Section 251(b)(5) obligates L ECs to establish reciprocal compensation arrangements for the
trangport and termination of telecommunications traffic. Although section 252(b)(5) does not explicitly sate
to whom the LEC's abligation runs, we find that LECs have a duty to establish reciproca compensation
arrangements with respect to locd traffic originated by or terminating to any telecommunications carriers.
CMRS providers are tedlecommunications carriers and, thus, LECS reciprocal compensation obligations
under section 251(b)(5) apply to dl local traffic transmitted between LECs and CM RS providers.

1042. We conclude that, pursuant to section 251(b)(5), a LEC may not charge a CM RS provider
or other carrier for terminating L EC-originated traffic. Section 251(b)(5) specifies that LECs and
interconnecting carriers shal compensate one another for termination of traffic on areciproca bass. This
section does not address charges payable to a carrier that originates traffic. We therefore conclude that
section 251(b)(5) prohibits charges such as those some incumbent LECs currently impose on CMRS
providersfor LEC-originated traffic. Asof the effective date of this order, a LEC must cease charging a
CMRS provider or other carrier for terminating L EC-originated traffic and must provide that traffic to the
CMRS provider or other carrier without charge.

1043. Asnoted above, CMRS providers license areas are established under federd rules, and in
many cases are larger than the local exchange service areas that state commissions have established for
incumbent LECS locd service areas.®® We reiterate that traffic between an incumbent LEC and aCMRS

#4%2 Seeinfra, Section X1.A.3.c.(3).
2483 See supra, Section VI1.B.2.

2484 Spe 47 C.F.R. 88 22,911, 24.202see also PCIA commentsin CC Docket No. 95-185 at 21-22; L etter from Leonard J.
Kennedy, on behalf of Comcast Cellular Communications, to William Caton, Acting Secretary, FCC, July 25, 1996.
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network that originates and terminates within the same M TA (defined based on the parties locations at the
beginning of the cdll) is subject to transport and termination rates under section 251(b)(5), rather than
interstate or intrastate access charges. Under our existing practice, mogt traffic between LECsand CMRS
providersis not subject to interstate access charges unlessit is carried by an IXC, with the exception of
certain interstate interexchange service provided by CMRS carriers, such as some "roaming” traffic that
trangits incumbent LECs switching facilities, which is subject to interstate access charges.*® Based on our
authority under section 251(g) to preserve the current interstate access charge regime, we conclude that the
new trangport and termination rules should be gpplied to LECs and CM RS providers so that CMRS
providers continue not to pay interstate access charges for traffic that currently is not subject to such
charges, and are assessed such charges for traffic that is currently subject to interstate access charges. %

1044. CMRS customers may travel from location to location during the course of asingle call,
which could make it difficult to determine the gpplicable trangport and termination rate or access charge. 2’
We recognize that, using current technology, it may be difficult for CM RS providers to determine, in red
time, which cdll site amobile customer is connected to, let done the customer's pecific geographic
location.?®®  This could complicate the computation of traffic flows and the applicability of trangport and
termination rates, given that in certain cases, the geographic locations of the caling party and the called
party determine whether a particular cal should be compensated under transport and termination rates
established by one State or another, or under interstate or intrastate access charges. We conclude,
however, that it is not necessary for incumbent LECs and CM RS providersto be able to ascertain

2485 [Slome cellular carriers provide their customers with a service whereby acall to a subscriber's local cellular
number will be routed to them over interstate facilities when the customer is"roaming” in a cellular system in another
state. Inthiscase, the cellular carrier isproviding not local exchange service but interstate, interexchange service. In this
and other situations where a cellular company is offering interstate, interexchange service, the local telephone company
providing interconnection is providing exchange access to an interexchange carrier and may expect to be paid the
appropriate access charge .. . .. Therefore, to the extent that a cellular operator does provide interexchange service
through switching facilities provided by atelephone company, its obligation to pay carrier's carrierd., access] charges
isdefined by § 69.5(b) of our rules." The Need to Promote Competition and Efficient Use of Spectrum for Radio
Common Carrier Services59 RR 2d 1275, 1284-85 n.3 (1986).See also | mplementation of Sections 3(n) and 332 of the
Communications Act, Regulatory Treatment of Mobile Service$sN Docket No. 93-252, Second Report and Order, 9 FCC
Rcd 1411, 1497-98 (1994) (concluding that there should be no distinction between incumbent LECS' interconnection
arrangements with cellular carriers and those with other CM RS providers).

2486 See also, supra, X1.A.2.c.(1).

%7 | n the LEC-CMRS Inter connection NPRM we observed that a significant amount of LEC-CMRS traffic crosses
state lines, because CM RS service areas often cross state lines and CM RS customers are mobileEC CMRS
Interconnection NPRMat para. 112.

2488 Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling System@C

Docket No. 94-102, RM-8143, Report and Order and Further Notice of Proposed Rulemaking, FCC 96-264 at paras. 8-9
(adopted June 12, 1996, released July 26, 1996).
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geographic locations when determining the rating for any particular cal a the moment the cal is connected.
We conclude that parties may calculate overall compensation amounts by extrgpolating from traffic sudies
and samples. For adminidrative convenience, the location of the initid cdll Ste when acal begins shdl be
used as the determinant of the geographic location of the mobile cusomer. Asan dternative, LECsand
CMRS providers can use the point of interconnection between the two carriers at the beginning of the call
to determine the location of the mobile caller or caled party.

1045. Asdiscussed above, pursuant to section 251(b)(5) of the Act, all loca exchange carriers,
including smal incumbent LECs and smdll entities offering competitive local exchange services, have a duty
to establish reciprocal compensation arrangements for the trangport and termination of local exchange
sarvice. CMRS providers, including smal entities, and LECs, including small incumbent LECs and small
entity competitive LECs, will receive reciprocad compensation for terminating certain traffic that originates
on the networks of other carriers, and will pay such compensation for certain traffic that they transmit and
terminate to other carriers. We believe that these arrangements should benefit dl carriers, including small
incumbent LECs and small entities, because it will facilitate competitive entry into new markets while
ensuring reasonable compensation for the additiond costs incurred in terminating traffic that originates on
other carriers networks. We aso recognize that, to implement transport and termination pursuant to
section 251(b)(5), carriers, including smal incumbent LECs and small entities, may be required to measure
the exchange of traffic, but we bedlieve that the cost of such measurement to these carriersislikely to be
subgtantialy outweighed by the benefits of these arrangements

3. Pricing M ethodology
a. Background

1046. Inthe NPRM, we sought comment on how to interpret section 252(d)(2) of the Act.
Specificdly, we asked if we should establish a generic pricing methodology or impose a celling to guide the
dates in setting the charge for the trangport and termination of traffic. We aso asked whether such a
generic pricing methodology or ceiling should be established using the same principles we adopt for
interconnection and unbundled dements.®*  Additionaly, we sought comment on the use of an interim and
trangtiona pricing mechanism that would address concerns about unequa bargaining power in
negotiations?**

2489 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.
249 NPRM at para. 234.

2499 NPRM at para. 244.
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b. Comments

1047. Time Warner arguesthat call termination is an essential element in completing calls and that
this last "bottleneck™ should be governed by alower cost standard than ements that are based on a
competitor's "make or buy decisions."#% MCI contends that the level of compensation for transport and
termination should be determined by caculating the TSLRIC incurred by the incumbent in providing the
network elements necessary to terminate the locd cals originating on the networks of its competitors, and
converting that cost to a per-minute rate.*** Cox asserts that section 252(d)(2) requires that competing
carriers have mutua obligations to terminate traffic that originates on competitors networks, and that this
obligation requires that the rate for transport and termination be less than the rate charged for unbundled
dements®** Cox advocates the use of LRIC, as opposed to TSLRIC, methodology to set transport and
termination rates because L RIC recognizes only the cost of capital expenditures to provide the additiona
terminations and transport required by a competitive loca service provider, including maintenance and
depreciation of those facilities, without any dlocation of overhead.**

1048. BelSouth argues that the recovery of trangport and termination costs should include joint
and common costs and that no LEC can charge rates for trangport and termination in excess of access
charges because potential customers would smply choose arrangements under the latter.?** The Western
Alliance asserts that rates for the trangport and termination of traffic must dlow rura LECsto recover the
incremental cost of local access, a reasonable gpportionment of joint and common cogts, and any lost
contribution to basic, local sarvice rates represented by the interconnecting carriers sarvice. " The
Western Alliance argues that recovery of lost contribution is epecidly important for smaller LECs because
they are unlikely to have aternative sources from which to support basic service rates. #*® USTA argues
rates should be based on exigting prices (i.e. access charges) because this would not require smal and mid-
sized incumbent LECs to conduct cost studies that could bog down the interconnection negotiation

2492 Time Warner comments at 50. "M ake or buy decision" is Time Warner's term for deciding between providing
services through its own facilities or through resale and/or purchasing unbundled elements.

2493 M Cl comments at 48-49;see also NCTA comments at 47-50; Comcast comments at 22; Competition Policy Institute
reply at 15.

24%% Cox comments at 34;see also Sprint Spectrum/APC comments at 8-9.

?4% Cox comments at 25-26;see also GST comments at 38-40; MFS comments at 80-81. We note above that TSLRIC is
oneinstance of LRIC where the increment chosen is the provision of the entire service.

24% Bel| South comments at 70-72;see also M ECA comments at 5; and M ass. Commission comments at 8-9.
2497 \Western Alliance comments at 5.

2% |d, at7n. 14.
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process.**® GTE daimsthat the "additiona costsincurred” language undermines the contention that cost
sudies must assume the mogt efficient technology available because cogts are incurred using actua network
technology, not a theoretical network.»®

1049. Thelllinois Commission asserts that the two different pricing Sandards in sections
252(d)(1)(A)(1) and 252(d)(2)(A)(ii) are not mutudly exclusive and the text of the two provisions does not
prohibit the states from using identical pricing standards for the two categories of service. Thelllinois
Commission notes that there is some substitutability between unbundled network eements and incumbent
LEC transport and termination of a competitor's traffic. Consequently, the l1linois Commission contends
that two widely disparate policies for the pricing of these sarvices may have potentialy distorting effects. =™
The lllinois Commission further argues that section 252(d)(2)(B)(ii) does not prohibit rate regulation
proceedings to establish transport and termination costs and does not bar a state from requiring carriers to
maintain records regarding trangport and termination codts, if authority exists independently of the 1996
Act®? GST argues that section 252(d)(2)(B)(ii)'s prohibition against use of cost studies to set transport
and termination rates suggests Congress intended for compensation prices to be set on the basis of
economicaly relevant cogts, not on the basis of artificid regulatory mechanisms, such as separations,
revenue requirements, or a carrier's embedded investment.?%

1050. The Ohio Commission asserts that states should establish a price celling for trangport and
termination of locd traffic on the bass of an imputation test. The Ohio Commission argues that the ceiling
price for trangport and termination of locd traffic should be such that it allows the incumbent LEC to pass
an imputation test for locd traffic in the aggregate (i.e., flat-rated, message, and measured loca residence
and business traffic) at the end user rate levels.®* Similarly, MFS suggests that the Commission adopt a
rate equd to one hdf of the retall rate because, as agenerd rule, cal origination and billing can be
presumed to be equal to the cost of transport and termination.®®  Jones Intercable contends that the

2499 |JSTA comments at 54-55.

2500 GTE reply at 30;see also PacTel reply at 45-46.

2501 ||[inois Commission comments at 76-77see also California Commission comments at 42; ACS| comments at 10-11;
Ohio Commission comments at 70-71; Texas Public Utility Counsel commentsat 1, 50; Lincoln Tel. comments at 20;
Citizens Utilities comments at 32-33.

%92 1|linois Commission comments at 78see also California Commission comments at 43-44.

2503 GST comments at 39.

2504 Ohio Commission commentsat 71-72, 78-79.

2505 M FS comments at 87.
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Commission should establish a presumption thet al LECs can offer traffic termination at a rate that is no
higher than the lowest rate that has been agreed to (or imposed through arbitration) for such traffic
termination by any LEC. Jones Intercable adds that such arule isimmensdy practica because it relieves
competitors of the need to fight the same battle in dl fifty states.>®

1051. The Cdifornia Commission asserts that ceilings for trangport and termination present
problems because a ceiling based on, for example, switched access rates would have to take into account
widely varying rates among states. The California Commission is aso opposed to price floors for call
termination because they may conflict with bill-and-keep arrangements.®® GST opposes the use of access
chargesto set reciproca trangport and termination rates because access charges are fundamentally based
on rates of return.®® TCI argues that there has been sufficient evidence compiled in state proceedings for
the Commission to determine the price ceiling based on exigting TSLRIC studies and suggests a price
cailing of 0.4 cents per minute of use.®® The lllinois and Maryland commissions have adopted rates for
the termination of traffic based on incrementd cost sudies. The Illinois Commission has adopted arate
equa to 0.5 cents ($0.005) per minute of use for termination from the end office switch. Maryland has
adopted arate equd to 0.3 cents ($0.003) per minute of use for termination from the end office switch.
Both commissions adopted dightly higher rates for trangport and termination via tandem switches equd to
0.5 cents ($0.005) in Maryland and 0.75 cents ($0.0075) in lllincis.®®

1052. Most commenters support the requirement that dedicated transport services be priced on a
flat-rated basis®"* For example, the Ohio Commission assarts that al LECs should offer areciproca
compensation structure that consigts of both flat-rated elements and usage-sendtive elements, in order to
satisfy the requirement that the rate structure reflect the way in which costs are incurred by the providing
LEC.»* According to Lincoln Telephone, the connection between an incumbent LEC's centrd office and

2508 Jones Intercable comments at 29-30.

2507 California Commission comments at 43see al so Florida Commission comments at 40 (setting charges for the
transport and termination of local exchange traffic should be left up to the states because of the unique geographical and
demographic characteristics of each state).

2508 GST comments at 39-40.

%% TCI comments at 40-43.

%1% These cost studies, and others, are discussed in greater detail isupra., Section VII.C.3.

»!! See, e.g, USTA comments at 80; Time Warner comments at 91-92; NEXTLINK comments at 34-35; Mass. Attorney
General comments at 16-17, 22-23; CFA/CU comments at 51; Washington Commission comments at 3; Sprint comments at

79.

2512 Ohjo Commission comments at 68-69.
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an interconnector's network should be priced as a flat-rated unbundled network element.”** The

M assachusetts Attorney Genera recommends that termination charges be flat-rated and capacity-
based.”* This capacity-based, flat-rated reciproca compensation charge would be based on port
charges, measured at the peak busy hour of the month, to determine the relative traffic flow over the
repective networks. The Massachusetts Attorney Generd further argues that, in a highly competitive
market where services and prices would be continuoudly changing, rates charged by minutes of use will
distort marketing and investment decisions away from the efficient path.*> Cox contends capacity-cost
approaches should be used as the basic standard for setting trangport and termination rates because costs
areincurred in that manner.®*  Additionally, Cox argues a capacity-cost approach addresses peak-load
pricing problems because an interconnecting carrier is effectively reserving and paying for a dice of capacity
on afull-timebasis® Other carriers support a per-minute charge for transport and termination.®*® In
addition to arate based on minutes of use, the Maryland Commission does not oppose flat-rated options
for termination of traffic based on capacity costs measured at peak hours.® BellSouth adds that usage-
based charging is relatively more favorable to smaler competitors and facilities-based charging is relatively
more favorable to larger competitors.

1053. Numerous new entrants and state commissions support the use of an interim pricing
mechanism and support the use of hill and keep as such an interim measure. % In the LEC-CMRS
I nterconnection proceeding, most CM RS providers argue in support of an interim pricing approach for
transport and termination arrangements while long-term solutions are pursued.”?  Cincinnati Bell assarts
that the suggestion that an interim mechanism may be necessary to offset bargaining power of incumbent

213 incoln Tel. comments at 22.
2514 M ass. Attorney General comments at 15-16.

2515 M ass. Attorney General comments at 16-17see also CFA/CU comments at 55-56; W ashington Commission
comments at 3.

516 Cox comments at Exhibit 3 (Bargaining Incentives and Interconnection), p. 7.

2517 Id

%1% See, e.9., MCl comments at 48-49; SBC comments at 50 n.91.

?%1% Maryland Commission comments at Attachment (M aryland Commission Order No. 72348), p. 33.
2520 Bell South comments at Attachment (Interconnection and Economic Efficiency), p. 11.

221 See, €.9., GST comments at 34-35; AT& T comment at 69; Cox comments at 27-28, 38; Sprint comments at 87; Jones
Intercable comments at 28-29; Citizens Utilities comments at 30; Telecommunication Resellers Assn comments at 54-55.

2522 Seg, e.9., AirTouch commentsin CC Docket No. 95-185 at 38-39.
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LECsincorrectly assumes that the incumbent LEC will dways have greater bargaining power in the process
of negatiations®* Cincinnati Bell argues that, to the contrary, small and mid-size LECswill bea a
disadvantage when they negatiate with large corporations.®?* LECs generdly argue that, under the 1996
Act, the Commission is precluded from creating an interim pricing regime, and point to section 251(d)(3),
which preserves state regulations over the obligations of LECs in certain circumstances, to support their
argument.®*

C. Discussion
@ Statutory Standard

1054. We conclude that the pricing standards established by section 252(d)(1) for interconnection
and unbundled dements, and by section 252(d)(2) for trangport and termination of traffic, are sufficiently
amilar to permit the use of the same generd methodologies for establishing rates under both Satutory
provisons. Section 252(d)(2) states that reciproca compensation rates for trangport and termination shal
be based on "a reasonable gpproximation of the additional costs of terminating such cdls"** Moreover,
there is some subdtitutability between the new entrant's use of unbundled network e ements for trangporting
traffic and its use of transport under section 252(d)(2). Depending on the interconnection arrangements,
carriers may trangport traffic to the competing carriers end offices or hand traffic off to competing carriers
at meet points for termination on the competing carriers networks. Transport of traffic for termination on a
competing carrier's network is, therefore, largely indigtinguishable from transport for termination of calson
acarrier's own network. Thus, we conclude that transport of traffic should be priced based on the same
cost-based standard, whether it is transport using unbundled eements or transport of traffic that originated
on acompeting carrier's network. We, therefore, find that the "additiona cost" standard permits the use of
the forward-looking, economic cost-based pricing standard that we are establishing for interconnection and
unbundled eements®*

#%2% Cincinnati Bell comments at 25-26.

2524 Id

%525 Seg, e.9., BellSouth commentsin CC Docket No. 95-185 at 32.
2526 47 U.S.C. § 252(dl)(2)(A)(ii).

527 See supra, Section VI1.B.
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@) Pricing Rule

1055. States have three options for establishing transport and termination rate levels. A state
commission may conduct a thorough review of economic studies prepared using the TEL RIC-based
methodology outlined above in the section on the pricing of interconnection and unbundled eements. >
Alterndively, the state may adopt a default price pursuant to the default proxies outlined below. If the state
adopts a default price, it must either commence review of a TEL RIC-based economic cost study, request
that this Commission review such a sudy, or subsequently modify the default price in accordance with any
revised proxieswe may adopt. As previoudy noted, we intend to commence a future rulemaking on
developing proxies using a generic cost modd, and to complete such proceeding in the first quarter of
1997. Asathird dternative, in some circumstances states may order a"bill and keep" arrangement, as
discussed below.

3 Cost-Based Pricing M ethodology

1056. Consigtent with our conclusions about the pricing of interconnection and unbundled network
elements, we conclude that states that elect to set rates through a cost sudy must use the forward-looking
economic cost-based methodology, which is described in grester detail above, in establishing rates for
reciproca transport and termination when arbitrating interconnection arrangements. > We find that section
252(d)(2)(B)(ii), which indicates that section 252(d)(2) shall not be construed to "authorize the Commission
or any State to engage in any rate regulation proceeding to establish with particularity the additional costs of
trangporting or terminating calls,"»* does not preclude states or this Commission from reviewing forward-
looking economic cost studies. Firdt, we believe that Congress intended the term "rate regulation
proceeding” in section 252(d)(2)(B)(ii) to mean the same thing as "a rate-of-return or other rate-based
proceeding” in section 252(d)(1)(A)(i). In the section on the pricing of interconnection and unbundled
elements above, we conclude that the statutory prohibition of the use of such proceedingsis intended to
foreclose the use of traditiond rate case proceedings using rate-of-return regulation. Moreover, forward-
looking economic cost studies typicaly involve "areasonable approximation of the additiona cost," >
rather than determining such cods "with particularity,” such as by measuring labor cogts with detailed time
and motion studies.

228,

2529 See supra, Section V11.B. for a complete discussion of forward-looking economic cost-based methodology.
2530 47 U.S.C. § 252(d)(2)(B)(ii).

2531 47 U.S.C. § 252(d)(2)(A)(Gi).
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1057. Wefind that, once a call has been ddlivered to the incumbent LEC end office serving the
caled party, the "additiona cogt” to the LEC of terminating a call that originates on a competing carrier's
network primarily consgts of the traffic-sengtive component of loca switching. The network dements
involved with the termination of traffic include the end-office switch and loca loop. The cogts of locd loops
and line ports associated with loca switches do not vary in proportion to the number of calls terminated
over these facilities®* We conclude that such non-traffic sensitive costs should not be considered
"additional cogts' when a LEC terminates a call that originated on the network of a competing carrier. For
the purposes of setting rates under section 252(d)(2), only that portion of the forward-looking, economic
cost of end-office switching thet is recovered on a usage-sensitive basi's condtitutes an "additiona cost™” to
be recovered through termination charges.

1058. Ratesfor termination established pursuant to a TEL RIC-based methodology may recover a
reasonable alocation of common codts. A rate equd to incremental costs may not compensate carriers
fully for transporting and terminating traffic when common codts are present. We therefore reject the
argument by some commenters that "additiona costs' may not include a reasonable dlocation of forward-
looking common costs. We recognize thet, as noted by Time Warner, cal termination is an essentia
element in completing calls because competitors are required to use the incumbent LECS exigting networks
to terminate cals to incumbent LEC customers®® The 1996 Act envisons a seamless interconnection of
competing networks, rather than the development of redundant, ubiquitous networks throughout the nation.
In order to terminate traffic ubiquitoudy to other companies locd customers, dl LECs are given the right to
use termination services from those companies rather than congtruct facilities to everyone. While, on the
originating end, carriers have different options to reach their revenue-paying cusomers -- including their
own network facilities, purchasing access to unbundled eements of the incumbent LEC, or resale -- they
have no redigtic dternatives for terminating traffic destined for competing carriers subscribers other than to
use those carriers networks. Thus, al carriers -- incumbent LECs as well as competing carriers -- have a
greater incentive and opportunity to charge prices in excess of economically efficient levels on the
terminating end. To ensure that rates for reciproca compensation make possible efficient competitive entry,
we conclude that termination rates should include an dlocation of forward-looking common cods that is no
greater proportionaly than that alocated to unbundled local loops, which, as discussed above, should be
relaively low.** Additiondly, we conclude that rates for the transport and termination of traffic shall not
include an dement that alows incumbent LECs to recover any lost contribution to basic, loca service rates
represented by the interconnecting carriers service, because such an eement would be inconsstent with the

?%2 The duty to terminate calls that originate on the network of a competitor does not directly affect the number of
callsrouted to a particular end user and any costs that result from inadequate |oop capacity are, therefore, not considered
"additional costs."

533 Time Warner comments at 50.

2534 See supra, Section VI1.C.2.b.(2).
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statutory requirement that rates for transport and termination be based on additional costs.** Inthe
section addressing prices for unbundled elements we conclude that the ECPR, which would alow
incumbent LECs to recover such lost contributions, or collection of universa service costs through
interconnection rates, leads to sgnificant ditortions in markets when exigting retail prices are not cost-
based'2536

1059. We dso address theimpact on smal incumbent LECs. For example, the Western Alliance
arguesthat it is especidly important for smal LECs to recover logt contributions and common costs through
termination charges. We have consdered the economic impact of our rulesin this section on smal
incumbent LECs. For example, we conclude that termination rates for al LECs should include an
dlocation of forward-looking common cogts, but find that the incluson of an eement for the recovery of
lost contribution may lead to Sgnificant distortionsin local exchange markets. We adso note that certain
smdl incumbent LECs are not subject to our rules under section 251(f)(1) of the 1996 Act, unless
otherwise determined by a state commission, and certain other smal incumbent LECs may seek relief from
their state commissons from our rules under section 251(f)(2) of the 1996 Act.

4 Default Proxies

1060. Aswith unbundled network eements, we recognize that it may not be feasible for some
gtate commissions conducting or reviewing economic studies to establish trangport and termination rates
using our TEL RIC-based pricing methodology within the time required for the arbitration process,
particularly given some states resource limitations. Thus, for the time being, we adopt a default price range
of 0.2 cents ($0.002) to 0.4 cents ($0.004) per minute of use for cals handed off a the end-office switch.
This default price range is based on the same proxies that gpply to local switching as an unbundled network
element. In establishing end-office termination rates, states may adopt a default termination price that is
within our default price range or at ether of the end points of the range. States should articulate the basis
for sdlecting a particular price within thisrange. Thus, in arbitration proceedings, states must set the price
for end office termination of traffic by: (1) usng aforward-looking, economic cost sudy that complies with
the forward-looking, economic-cost methodology set forth above; or (2) adopting a price less than or equal
to 0.4 cents ($0.004) per minute, and greater than or equal to 0.2 cents ($0.002) per minute, pending the
completion of such aforward-looking, economic cost sudy. We observe that the most credible studiesin
the record before usfal at the lower end of this range, and we encourage states to consder such evidence
in their anadysis. The adoption of arange of ratesto serve as a default price range for interconnection
agreements being arbitrated by the states provides carriers with a clearer understanding of the terms and

2535 See 47 U.S.C. § 252(d)(2).

253 See supra, Section V11.B.2.b. for adiscussion of the effect application of the ECPR would have on the market for
local exchange service.
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conditions that will govern them if they fail to reach an agreement and helps to reduce the transaction costs
of arbitration and litigation. We aso find that states that have aready adopted end-office termination rates
based on an gpproach other than a full forward-looking cost study, either through arbitration or rulemaking
proceedings, may keep such rates in effect, pending their review of aforward-looking cost study, aslong as
they do not exceed 0.5 cents ($0.005) per minute. As discussed below, a state may also order a"bill and
keep" arrangement subject to certain limitations. Additiondly, our adoption of a default price range
temporarily relieves smal and mid-sized carriers from the burden of conducting forward-looking economic
cost studies™’

1061. Similarly, in establishing transport rates under sections 251(b)(5) and 252(d)(2), Sate
commissions should be guided by the price proxies that we are establishing for unbundled transport
elements discussed above.”*® States should explain the basis for sdlecting a particular default price subject
to the gpplicable ceiling. Specificaly, when interconnecting carriers hand off traffic at an incumbent LEC's
tandem switch (or equivaent facilities of a carrier other than an incumbent LEC), the rates for the tandem
switching and transmission from the tandem switch to end offices -- a portion of the "trangport” component
of trangport and termination rates -- should be subject to the proxies that apply to the analogous unbundled
network elements. Thus, for the time being, when states set rates for tandem switching under section
252(d)(2), they may set adefault price at or below the default price ceiling that applies to the tandem
switching unbundled eement as an dternative to reviewing a forward-looking economic cost sudy using
our TELRIC methodology.* Similarly, when states set rates for transmission facilities between tandem
switches and end offices, they may establish rates equa to the default prices we are adopting for such
transmission, as discussed above in the section on unbundled elements.*

1062. Findly, in establishing the rates for transmisson facilities that are dedicated to the
transmission of traffic between two networks, state commissions should be guided by the default price level
we are adopting for the unbundled element of dedicated transport.>** For such dedicated transport, we
can envison severd scenariosinvolving aloca carrier that provides transmission facilities (the "providing
carrier) and another local carrier with which it interconnects (the "interconnecting carrier”). The amount an
interconnecting carrier pays for dedicated transport is to be proportiona to its relative use of the dedicated
facility. For example, if the providing carrier provides one-way trunks that the interconnecting carrier uses

?%%7 See Regulatory Flexibility Act, 5 U.S.C. §8 601 et seq.
?5% See supra, Section VI1.C.2.b.(3).

239,

0],

2541 Id
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exclusvely for sending terminating traffic to the providing carrier, then the interconnecting carrier isto pay
the providing carrier arate that recovers the full forward-looking economic cost of those trunks. The inter-
connecting carrier, however, should not be required to pay the providing carrier for one-way trunksin the
opposite direction, which the providing carrier owns and uses to send its own traffic to the interconnecting
carier. Under an dternative scenario, if the providing carrier provides two-way trunks between its
network and the interconnecting carrier's network, then the interconnecting carrier should not have to pay
the providing carrier arate that recoversthe full cost of those trunks. These two-way trunks are used by
the providing carrier to send terminating traffic to the interconnecting carrier, as well as by the inter-
connecting carrier to send terminating traffic to the providing carrier. Rather, the interconnecting carrier
shall pay the providing carrier arate that reflects only the proportion of the trunk capacity that the inter-
connecting carrier uses to send terminating traffic to the providing carrier. This proportion may be
measured either based on the tota flow of traffic over the trunks, or based on the flow of traffic during pesk
periods®*? Carriers operaing under arrangements which do not comport with the principles we have set
forth above, shal be entitled to convert such arrangements so that each carrier is only paying for the
transport of traffic it originates, as of the effective date of this order.

() Rate Structure

1063. Nearly al commenters agree that flat rates, rather than usage-senstive rates, should apply to
the purchase of dedicated facilities. Asdiscussed in the NPRM, economic efficiency may generdly be
maximized when non-traffic sengtive services, such as the use of dedicated facilities for the transport of
traffic, are priced on aflat-rated basis.®* We, therefore, require al interconnecting parties to be offered
the option of purchasing dedicated facilities, for the transport of traffic, on aflat-rated basis. As discussed
by Lincoln Telephone, the connection between an incumbent LEC's end or tandem office and an
interconnecting LEC's network is likely to be a dedicated facility. We recognize that the facility itself can be
provided in a number of different ways -- by use of two service providers, by the other carrier, or jointly in
ameset-point arrangement. We conclude firgt that, no matter what the specific arrangements, these costs
should be recovered in a cost-causative manner and that usage-based charges should be limited to
gtuations where codts are usage senditive. In cases going to arbitration and in reviewing BOC gstatements of
terms and conditions, the carrier actudly providing the facility should presumptively be entitled to a rate that
is set based on the forward-looking economic cost of providing the portion of the facility that is used for
terminating traffic that originates on the network of a competing carrier. We recognize that negotiated
agreements may incorporate flat-rated chargeswhen it is efficient to do so and find that the presence of the
arbitration default ruleislikely to lead parties to negotiate efficient rate structures.

242 See infra, Section X1.A.3.c.(5).

243 NPRM at para. 150.
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1064. We recognize that the codts of trangporting and terminating traffic during pesk and off-peak
hours may not be the same. As suggested by the M assachusetts Attorney Generd, rates that are the same
during peak and off-peak hours may not reflect the cost of using the network and could lead to inefficient
use of the network. The differencesin the cost of trangporting and terminating traffic during pesk and off-
peak hours, however, are likely to vary depending on the network, and the amount and type of traffic
terminated a a particular switch. For example, peak periods may vary within aloca service area
depending upon whether the switch islocated in abusiness or resdential area. As aresult, there may be
adminigrative difficulties in establishing pesk-load pricing schemes that may outweigh the benefits of such
schemes. The negotiating parties, however, are likely to be in apostion to more accurately determine how
traffic patterns will adjust to peak-load pricing schemes and we encourage parties to address such pricing
schemes in the negotiation process. For smilar reasons, we neither require nor forbid states from adopting
rates that reflect peak and off-peak costs. We hope some states will evaluate the benefits and costs of
pricing schemes that consist of different rates for peak and off-peak traffic. We do require, however, that
peak-load pricing schemes, adopted through the arbitration process, comply with our default price leve if
not based on a forward-looking cost study (e.g., the average rate, weighted by the projected relative
minutes of use during peak and off-peak periods, should fal within our default price range of 0.2 to 0.4
cents or the level determined by an incremental cost study).

(6) Interim Trangport and Termination Rate L evels

1065. We are concerned that some new entrants that do not already have interconnection
arrangements with incumbent LECs may face delays in initiating service solely because of the need to
negotiate trangport and termination arrangements with the incumbent LEC. In particular, a new entrant that
has aready condructed facilities may have a rlaively wesk bargaining position because it may be forced
to choose either to accept transport and termination rates not in accord with these rules or to delay its
commencement of service until the concluson of the arbitration and state gpprova process. To promote
the Act's god of rgpid competition in the loca exchange, we order incumbent LECs upon request from new
entrants to provide trangport and termination of traffic, on an interim basis, pending resolution of negotiation
and arbitration regarding trangport and termination prices, and approva by the sate commission. A carrier
may take advantage of this interim arrangement only after it has requested negotiation with the incumbent
LEC. Theinterim arrangement shall cease to be in effect when one of the following occurs: (1) an
agreement has been negotiated and approved; (2) an agreement has been arbitrated and approved; or (3)
the period for requesting arbitration has passed with no such request. We aso conclude that interim prices
for trangport and termination shal be symmetrica. Because the purpose of thisinterim termination
requirement isto permit parties without existing interconnection agreements to enter the market
expeditioudy, this requirement shal not gpply with respect to requesting carriers that have exising
interconnection arrangements that provide for termination of locd traffic by the incumbent LEC. The &bility
to interconnect with an incumbent LEC prior to the completion of a forward-looking, economic cost study,
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based on an interim presumptive price celling, dlows carriers, including small entrants, to enter into local
exchange sarvice expeditioudy.”*

1066. In statesthat have aready conducted or reviewed forward-looking economic cost studies
and promulgated trangport and termination rates based on such studies, an incumbent LEC receiving a
request for interim transport and termination shal use these state-determined rates as interim transport and
termination rates. In statesthat have not conducted or reviewed a forward-looking economic cost study,
but have st rates for trangport and termination of traffic consstent with the default price ranges and ceilings
discussed above, an incumbent LEC shall use these state-determined rates asinterim rates.®*  In states
that have neither set rates consistent with the default price cellings and ranges nor reviewed or conducted
forward-looking economic cost studies, we must establish an interim default price in order to facilitate rapid
comptition in the local exchange market. In those gates, an incumbent LEC shall set interim rates at the
default cellings for end-office switching (0.4 cents per minute of use), tandem switching (0.15 cents per
minute of use), and trangport described above.®* Using the celling as a default interim price, pending a
gtate commission's completion of a forward-looking economic cost anadyss, should ensure that both the
incumbent LEC and the competing provider recovers no less than their full trangport and termination costs.
We note, however, that the most credible evidence in the record suggests that the actua forward-looking
economic cost of end-office switching is closer to 0.2 cents ($0.002) per minute of use than the celling of
0.4 cents ($0.004) per minute of use.** States must adopt "true-up” mechanisms to ensure that no carrier
is disadvantaged by an interim rate that differs from the fina rate established pursuant to arbitration.

1067. We conclude that section 251, in conjunction with our broad rulemaking authority under
section 4(i), provides us with authority to create interim pricing rulesto facilitate market entry. Because
section 251(d)(2) gives the FCC authority "to establish regulations to implement the requirements of this
section,” we find that section 251(d)(1) gives the Commission authority to establish interim regulations that
address the "just and reasonabl€" rates for the "reciprocal compensation™ requirement of section 251(b)(5),
subject to the preservation requirements of section 251(d)(3). Courts have upheld our adoption of interim
compensation arrangements pursuant to our authority under section 4(i) of the 1934 Communications Act
on numerous occasions in the past.”®  In particular, we have authority, under section 4(i), to set interim

#%%* See Regulatory Flexibility Act, 5 U.S.C. §8 601 et seq.
?%% See supra, Section X1.A.3.c.(4).

2546 Id

47 See supra, Section X1.A.3.c.(4).

248 See New England Tel. and Tel . Co. v. FCC826 F.2d 1101 (D.C. Cir 1987)North American Telecommunications
Association v. FCC,772 F.2d 1092 (7th Cir. 1085)Lincoln Tel. and Tel. Co. v. FCCE59 F.2d (D.C. Cir. 1989).
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rates subject to alater "true-up" when find rates are established.®* We therefore conclude that the default
prices discussed above need not in dl instances await the conclusion of the negotiation, arbitration, and
dtate gpproval process st forth in section 252, but must nevertheless be in accordance with the
requirements of section 251(d)(3) preserving state access regulations. We also observe that we proposed
asmilar interim transport and termination arrangement, abeit with different rate levels, in our NPRM in the
LEC-CMRS Interconnection proceeding.>®

1068. We have consdered the economic impact of our rulesin this section on small incumbent
LECs. For example, Cincinnati Bell asserts that interim mechanisms are not required because large
corporations are not disadvantaged by unequa bargaining power in negotiations with smal and mid-sze
incumbent LECs. We do not adopt Cincinnati Bell's position because some new entrants, regardless of
their Sze, that do not dready have interconnection arrangements with incumbent LECs may face delaysin
initiating service solely because of the need to negotiate trangport and termination arrangements with the
incumbent LEC. We bdlieve that the adoption of interim rates, subject to a"true-up,” advances the
pro-competitive goals of the statute. We aso note that certain small incumbent LECs are not subject to our
rules under section 251(f)(1) of the 1996 Act, unless otherwise determined by a state commission, and
certain other smdl incumbent LECs may seek rdlief from their state commissions from our rules under
section 251(f)(2) of the 1996 Act.

4, Symmetry
a. Background

1069. Symmetrica compensation arrangements are those in which the rate paid by an incumbent
LEC to another telecommunications carrier for transport and termination of traffic originated by the
incumbent LEC is the same as the rate the incumbent LEC charges to trangport and terminate traffic
originated by the other telecommunications carrier. Incumbent LECs are not likely to purchase
interconnection or unbundled eements from competitive L ECs, except for termination of traffic, and

249" T1he Commission's establishment of an interim billing and collection arrangement was both a helpful and
necessary step for the Commission to take in implementing its 'immediate’ interconnection orderlincoln Telephone &
Telegraph Co. v. FCG 659 F.2d 1092, 1107 (D.C.Cir.1981) (upholding Commission decision requiring an incumbent LEC to
interconnect with MCl immediately, in order not to delay interconnection, at interim rates subject to |ater adjustmersge
also FTC Communicationsv. FCC750 F.2d 226 (2d Cir.1984) (affirming Commission's authority under Section 4(i) to set
interim rates for interconnection between the domestic record carrier, Western Union, and international record carriers,
subject to an accounting order, pending the conclusion of arulemaking to set permanent rates replacing expired,
contract-based rates).

2550 EC-CMRS Interconnection NPRMat para. 60.
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possibly transport.?>' In the NPRM, we sought comment on whether rate symmetry requirements are
conggtent with the statutory requirement that rates set by states for transport and termination of traffic be
based on "costs associated with the trangport and termination on each carrier's network facilities of calls
that originate on the network facilities of the other carrier,” and "a reasonable gpproximation of the
additiona costs of terminating such cals"#%2

1070. In addition, we noted in the NPRM that the Illinois, Maryland, and New Y ork commissions
have established different rates for termination of traffic on an incumbent LEC's network, depending upon
whether the traffic is handed off at the incumbent LEC's end office or tandem switch.”** We aso observed
that Cadliforniaand Michigan have established one rate that gpplies to trangport and termination of dl
competing loca exchange carrier traffic on incumbent LEC networks, regardless of whether the traffic is
handed off a the incumbent LEC's end office or tandem switch, athough this rate does not currently apply
to CMRS** We, therefore, address whether rates for trangport and termination should be symmetrica
and consst of only asingle rate regardiess of where the cdl is handed off, or if rates should be priced on an
element-by-element bass.

1071. Inthe LEC-CMRS Interconnection NPRM, we sought comment on whether incumbent
LECswere utilizing their grester bargaining power to negotiate with wireless carriers interconnection
agreements that did not reflect principles of mutua compensation. We sought comment on whether we
should ingtitute some procedure or mechanism in addition to our section 208 enforcement process to ensure
that incumbent LECs comply with our existing rules requiring mutua compensation. >

b. Comments
1072. Local Competition NPRM. Incumbent LECs argue that a symmetrical reciproca

compensation requirement does not comport with the Act.>* GTE contends that the symmetry rule
violates the requirement of section 252(d)(2) that rates be based on a reasonable estimate of the additional

' NPRM at para. 235.

252 47 U.S.C. § 252(d)(2).

¥ NPRM at para. 239.

254 d,

2555 | EC-CMRS Interconnection NPRM para. 81.

2556 See, e.9., BellSouth comments at 72-73; SBC comments at 51-52; GTE reply at 29.

512



Federd Communications Commisson 96-325

costs of trangport and termination.®"  In addition, Lincoln Telephone argues that rates for the transport and
termination of traffic should not be symmetrica because smal and mid-szed companies can incur higher
costs trangporting and terminating traffic than larger carriers.®® TDS argues that a symmetricd pricing
standard fails to fulfill the basic statutory directive that each carrier recover its costs.>>* BdlSouth contends
that, because the costs of an incumbent LEC and new entrant are likely to be quite different, the
Commission does not have the authority to contravene the mutua and reciproca recovery language of
section 252(d)(2) and require symmetry.”® Furthermore, MECA,, which represents Michigan exchange
carriers, asserts that competing LECs should be required to compensate each other for terminating traffic at
a cost-based rate for each carrier.®* MECA argues that compensation rates cannot be uniform because
each carrier hasits own unique cost structure.® RTC aso assarts that proposals such as symmetry do
not consider the costs involved in the use of another's carriers network. =%

1073. On the other hand, state commissions, aswell as severa other commenters, support
symmetrical reciproca compensation mechanisms®* Severa commenters contend that symmetrica rates
are mutua and reciprocal, and therefore only symmetrical rates can satisfy the statutory standards required
under section 252(d)(2).>* MFS notes that Congress required that compensation rates be "mutua and
reciproca” and based on a "reasonable gpproximation of additional cogts,”" and expresdy prohibited any
requirement of actud cost studies.®® According to MFS "these interrelated provisions indicate Congresss
intention that optimal economic cogts, rather than actual or historical costs, should be used in setting these

25T GTE reply at 29.

258 |incoln Tel. reply at 11-12.

259 TDS comments at 23.

2580 Bel| South comments at 72-73.

2561 MECA comments at 67.

262 1d.; seealsoLincoln Tel. reply at 11.
2% RTC comments at 23.

2%%* See, e.g., Alabama Commission comments at 32; AT& T comments at 69; L ouisiana Commission comments at 7-8;
Mass. Commission comments at 13; M Cl comments at 50.

2565 MFS comments at 82-83; GST comments at 40-42ee al so Texas Public Utility Counsel comments at 52-54 (arguing
that symmetrical rates are consistent with the Act aslong as rates are based on TSLRIC).

2566 M FS comments at 82.
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rates."** MFS a0 argues that, while actua costs may vary from one carrier to the next, the optimal
economic cost of performing the transport and termination function is the same for dl carriers operating
within the same geographic area®® Therefore, it assarts that "[ o] nly symmetrical rates are ‘'mutua and
reciprocal,’ and only such rates are consistent with the provisions of Sec. 252(d)(2)." %

1074. Severd potentid new entrants believe that requiring symmetrical reciproca compensation is
needed to ensure efficient competition.* MCI argues that the reciproca compensation will be of much
greater importance to competing carriers than to incumbent LECs because initidly calls terminating on other
carriers networks will account for afar greater share of entrants traffic than is the case for incumbent
LECs, which will ill be terminating most of their locdl traffic on their own networks.®™ Therefore, MCl
asserts that the compensation rate charged for trangport and termination will comprise a Sgnificant portion
of the competing carrier's overal cost of providing service®? MCI argues that incumbent LECs have
every reason to attempt to use their superior bargaining position in negotiations to obtain termination rates
that are as high as possble, and asserts that a symmetrica compensation rate will reduce the incentive of
incumbent LECsto inflate their termination rates®™  In addition, MFS assarts that asymmetricd rates
burden new entrants because incumbent LECs have greater bargaining power and accessto
information®™ The Alabama Commission contends that equad rates diminate incumbent LECs ability to
exploit the system.>™

1075. Some prospective loca entrants contend that requiring symmetrical reciproca compensation
arrangements will lead to economicdly efficient outcomes®”™ MFS contends that setting symmetrica rates

2567 Id

268 |d.; see also Texas Public Utility Counsel comments at 52-54 (arguing that symmetrical rates based on TSLRIC
should not vary much across companies).

2569 M FS comments at 82 (emphasis in original)see also WinStar comments at 24-26; GST comments at 40-42.
%570 See, e.¢., M Cl comments at 50-51; M FS comments at 82-84.

" MCI comments at 49-50.

»72q,

21,

27 M FS comments at 83.

575 Alabama Commission comments at 32.

2576 Seg, e.¢., MFS comments at 83-84; WinStar comments at 26.
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based on the cost of optimal technology gives dl carriers an incentive to use the mogt efficient network
design in order to reduce costs.®”" Further, GST argues that the long-term efficient cost of transporting
and terminating traffic should be identical for al providers, based upon their adoption of the mogt efficient
technology, even if their short-term costs based upon today's technology are different.>® WinStar argues
that asymmetrical cost-based compensation would pendize new entrants for deploying state-of-the-art
technology. According to WinStar, such a system would require new entrants to absorb the costs of the
incumbent LECs less efficient networks by paying higher termination rates, while entrants would be
required to pass cost savings from their more efficient networks to the less efficient incumbent LECs by
charging lower terminations rates.®” WinStar asserts that incumbent LECs have no incentive to increase
the efficiency of their own operations as long as they remain free to recover the costs of terminating traffic
through higher termination rates than those of their competitors.>®

1076. Many state commissions and potentia new entrants contend that symmetrica rates should
be based on the incumbent LEC'scosts. AT& T argues that such an approach provides carriers with the
proper incentives to minimize costs and has the added benefit of being adminigratively managesble, given
that incumbent LECs will dready be performing TSLRIC sudies.®  In addition, the M assachusetts
Commission notes that entrants may not have the expertise or ability to caculate costs for specific services,
and supports use of the incumbent LECs costs to calculate reciprocal compensation rates. The Alabama
Commission asserts, however, that reciproca compensation rates should be set equa to the transport and
termination rates charged by entrants.®® Noting that some new entrants may have higher costs than
incumbent LECs, severd commenters argue that, while reciproca compensation generally should be
symmetrica based on incumbent LECS costs, new entrants should be able to prove their costs are higher
than the incumbent LECs rates®®  Lincoln Telephone, on the other hand, opposes a symmetry
requirement because it "achieves expediency at the expense of economic efficiency, thereby diminating
some of the benefits of competition under the Act." %%

277 MFS comments at 84.

?%78 GST comments at 35-38.

27 WinStar comments at 26.

%04,

281 AT& T comments at 69;see also Texas Public Utility Counsel comments at 52-54.
2582 Alabama Commission comments at 32.

2583 Spe, e.9., Mass. Commission comments at 13; Sprint comments at 83.

25841 incoln Tel. comments at 22.
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1077. Severa commenters, including many states, contend that this issue should be l€ft to the
states or parties to decide®® The Cdifornia Commission suggests that symmetry should be encouraged
by the Commission but not mandated.** NYNEX cdaimsthat, athough the statute does not require
symmetricd rates, parties may agree to such a scheme in a negotiated agreement.®’

1078. Certain commenters argue that any symmetry requirement should only apply to separate rate
elements. The Ohio Commission supports symmetrica rates on a rate element-by-rate element basis (e.g.,
loca switching rate element, locd transport rate element).*®  For example, the Ohio Commission would
not endorse symmetrical rates for trangport and termination where a new entrant requests interconnection
with an incumbent LEC's tandem office, and the new entrant does not have tandem capabilities.®® In that
case, terminating a call on the new entrant's network typicaly would involve only the use of loca switching
and loca transport between the interconnection point and the LEC's switch. In contrast, terminating a call
on the incumbent LEC's network often islikdly to involve the use of the incumbent LEC's tandem switch in
addition to the local switch and the trangport between the two switching offices.®® Bdl Atlantic argues
that the reciproca compensation rate for calls ddivered to an access tandem for which the terminating
carrier will incur the cost of tandem switching and transport should be dlowed to be higher than rates for
cals delivered to an end office, which do not incur those additiond costs. *

1079. MFS opposes atwo-tier termination rate structure under which one rate applies for traffic
routed through an incumbent LEC's tandem switch, and a lower rate gpplies to traffic directly trunked to an
incumbent LEC's end office. MFS asserts that these rate structures are inherently non-reciprocal because
non-incumbent LECs typicaly do not operate separate tandem and end-office hierarchies. ®* Time
Warner argues that trangport and termination based on incumbent LECs historical choices of network
architecture pendizes new LECs that deploy different architectures, even when that architecture is more

2585 See, e.¢., Ohio Commission comments at 73-75; |1linois Commission comments at 79-80; Pennsylvania Commission
comments at 40; Ohio Consumers Counsel reply at 24.

2586 California Commission comments at 44.
2557 NYNEX reply at 43-44.

?%%8 Ohio Commission comments at 73-75
»%|d. at 73-74.

290,

291 Bel| Atlantic comments at 43.

2592 M FS comments at 77-78;see alsoNCTA reply at 14-15.
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efficient®® TCI argues that higher charges for routing calls through tandem switches rather than directly
through the incumbent LEC's end offices will discourage carriers from routing traffic through tandem
switches, even when it is efficient to do s0.%*

1080. LEC-CMRS Interconnection NPRM. Many CMRS providers contend that they are
unable to negotiate interconnection arrangements based on mutua or reciproca compensation because of
incumbent LEC bargaining power.?®  In its reply comments, Omnipoint assarts that many interconnection
agreements across the CM RS indugtry reflect a generd incumbent LEC unwillingness to provide reciproca
compensation.**® SBC argues, however, that CM RS providers have significant bargaining power and
numerous options for interconnection.?” Ameritech states thet it continues to fulfill the principles of mutua
compensation in all of its CMRS compensation arrangements.®%®

1081. Although the incumbent LECs generaly contend that good faith negotiations are working
well,®* most CM RS providers comment that the negotiation process works poorly.®®  According to
AT&T, the problem of achieving mutual compensation is further compounded because incumbent LECs not
only charge rates that bear no relationship to their costs but also refuse to compensate CM RS providers for
termination of landline-originated cdls®® In many ingtances, incumbent LECs even charge CMRS
providers for terminating incumbent LEC-originated cals®* GTE, however, states that it does not charge

259 Time Warner comments at 87-88see al so Continental comments at 13-14; Winstar comments at 26.
259 TC| comments at 28.

259 See, e.¢., Nextel commentsin CC Docket No. 95-185 at 5; Tracer reply in CC Docket No. 95-185 at 8; VVanguard
commentsin CC Docket No. 95-185 at 6see also CTIA commentsin CC Docket No. 95-185 at 8.

5% Omnipoint reply in CC Docket No. 95-185 at 3-7see also RCC commentsin CC Docket No. 95-185 at 5; 360 Degrees
commentsin CC Docket No. 95-185 at 3; Western Wireless commentsin CC Docket No. 95-185 at 13.

2597 GBC commentsin CC Docket No. 95-185 at 13.
2598 Ameritech commentsin CC Docket No. 95-185 at 4.
259 See, e.¢., GTE commentsin CC Docket No. 95-185 at 18; Ameritech commentsin CC Docket No. 95-185 at 4.

2090 Spe, e.g9., APC/Sprint Joint commentsin CC Docket No. 95-185 at 11; PCIA reply in CC Docket No. 95-185 at 6-8;
see also Cox commentsin CC Docket No. 95-185 at 12-16; AT& T reply in CC Docket No. 95-185 at 4-8.

201 AT& T commentsin CC Docket No. 95-185 at 8see also Western Wireless commentsin CC Docket No. 95-185 at
13; New Par commentsin CC Docket No. 95-185 at 5.

2602 Sag, e.¢., Arch commentsin CC Docket No. 95-185 at 3; Centennial commentsin CC Docket No. 95-185 at 9;
Century commentsin CC Docket No. 95-185 at 4; CMT commentsin CC Docket No. 95-185 at 4; Nextel commentsin CC
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CMRS providers for land-to-mobile traffic.*®® Cadlifornia has rgected the principle of mutua
compensation for interconnection, reasoning that such a policy would lead to a cdling-party-pays system,
which in turn could lead to an increase in the cost of basic telephone service. #* CM RS providers report
that they receive mutua compensation from only a handful of the incumbent LECs with which they
interconnect.®

1082. CMRS providers generdly agree that many interconnection arrangements result in unjust,
unreasonable and discriminatory interconnection rates, terms and conditions.*® According to Cox, the
average incrementa cogt of call termination, expressed on a per minute basisis .20 cents, but the average
charge for cdlular interconnection is currently 3 cents per minute.”®” Similarly, Comcast sates that the
aggregate charge it pays Bell Atlantic for call termination is 2.5 cents per minute, or 12.5 times the average
incremental cost of 0.2 cents.®®  In contragt, the incumbent LECs assert that incumbent LEC
interconnection rates have provided for reasonable charges.®® A few incumbent LECs dso point to the
lack of interconnection rate complaints filed in their respective regions as evidence of reasonable rates.?**°
Cox responds that "the fact that few complaints have been filed does not lead to the conclusion that existing
agreements are reasonable, |et alone that they promote competition.” ™ U S West contends thet, until the
locd rate subsidy issue is addressed, reform in CM RS interconnection charges will not come to fruition.

Docket No. 95-185 at 5.
2603 GTE commentsin CC Docket No. 95-185 at 19-20.
2604 California Commission commentsin CC Docket No. 95-185 at 6.
2605 See, e.g., Bell Atlantic/NY NEX Mobile commentsin CC Docket No. 95-185 at 4-5.
2606 Spe. e.g., Comcast commentsin CC Docket No. 95-185 at 4; V anguard commentsin CC Docket No. 95-185 at 7.
2607 Cox commentsin CC Docket No. 95-185 at 13.
2608 Comcast commentsin CC Docket No. 95-185 at 5-6.
2609 See, e.g)., Pacific Bell reply in CC Docket No. 95-185 at 16-27; U S West comments in Docket 95-185 at 6-8.

?%1% See, e.g., Bell Atlantic commentsin CC Docket No. 95-185 at 9-11; NYNEX commentsin CC Docket No. 95-185 at
13-15, 22-23; Ameritech commentsin CC Docket No. 95-185 at 4; USTA commentsin CC Docket No. 95-185 at 7.

2811 Cox reply in CC Docket No. 95-185 at 6see also New Par reply in CC Docket No. 95-185 at 7; PageNet reply CC
Docket No. 95-185 at 5-7.

212 JS West reply in CC Docket No. 95-185 at 5. US West alleges that access and local interconnection must be priced
above cost to provide a subsidy to local residential services that remain priced below cost.
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1083. The incumbent LECs further assert that, asde from anecdotal commentary, CMRS
providers submit no evidence that their market entry or growth has been impeded by state or incumbent
LEC action with respect to interconnection.®® The incumbent LECs argue that CMRS is developing
rapidly under existing compensation arrangements and therefore current interconnection policies gpparently
do not pose a barrier to CMRS competition.®* U S West contends that CM RS providers have benefitted
from negotiaions that have resulted in declining interconnection charges as well as added flexibility with the
introduction of caling-party-pays and wide area cdling options®®> Many CM RS providers contend,
however, that the industry may have grown faster had it not been impeded by unreasonable interconnection
rates.®® Someincumbent LECs aso point out that interconnection charges only represent a small
percentage of a CM RS provider's total operating costs.”!” But according to Airtouch, interconnection
charges represent a growing proportion of CM RS costs. '

1084. According to most paging companies, incumbent LEC abuses are especidly acute for
narrowband CM RS providers.®* Because virtually 100 percent of paging cals are originated on
incumbent LEC networks and terminated on CM RS networks, incumbent LEC abuses, it is argued,
present a formidable barrier to entry in the CMRS marketplace.®® Mot paging carriers dlege that
incumbent L ECs charge narrowband CM RS providers for terminating LEC-originated cals on the paging
network but do not compensate narrowband CM RS providers for terminating incumbent LEC originated
traffic** Many narrowband CM RS providers dso alege discrimination because the charges assessed to
paging companies for connection to the landline network are different from the charges assessed on other

2613 See, e.g., NYNEX reply in CC Docket No. 95-185 at 4; Pacific Bell reply in CC Docket No. 95-185 at 13-16.

2614 See, e.¢., USTA reply in CC Docket No. 95-185 at 2-5.

2615 US West commentsin CC Docket No. 95-185 at 7-12.

2616 See, e.¢., Vanguard reply in CC Docket No. 95-185 at 9; PageNet reply in CC Docket No. 95-185 at 7.

2617 S West CC Docket No. 95-185 comments at 16; USTA reply in CC Docket No. 95-185 at 4-5. SBC estimates that
interconnection charges represent 5.5 to 7 percent of a CM RS provider's total operating costs. SBC reply in CC Docket
No. 95-185 at 18.

2018 See, e.g., Alirtouch reply in CC Docket No. 95-185 at 10-13.

2619 Sag, e.g., Airtouch commentsin CC Docket No. 95-185 at 59.

2620 See Celpage comment in CC Docket No. 95-185 at 6.

2621 See e.g9., Arch comments in CC Docket No. 95-185 at 6; Celpage commentsin CC Docket No. 95-185 at 6.
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CMRS providers, and that many of these interconnection charges are not substantiated with adequate cost
data2622

C. Discussion
@ Symmetry In General

1085. Regardiess of whether the incumbent LEC's transport and termination prices are set using a
TELRIC-based economic cost study or adefault proxy, we conclude that it is reasonable to adopt the
incumbent LEC's trangport and termination prices as a presumptive proxy for other tedecommunications
carriers additiona costs of trangport and termination. Both the incumbent LEC and the interconnecting
carriers usudly will be providing service in the same geographic area, o the forward-looking economic
costs should be similar in most cases. We aso conclude that using the incumbent LEC's forward-looking
cogts for transport and termination of traffic as a proxy for the costs incurred by interconnecting carriers
satisfies the requirement of section 252(d)(2) that costs be determined "on the basis of a reasonable
approximation of the additional cogts of terminating such cals” Using the incumbent LEC's cost sudies as
proxies for reciprocal compensation is consgstent with section 252(d)(2)(B)(ii), which prohibits "establishing
with particularity the additiona costs of trangporting or terminating calls"" %% If both parties are incumbent
LECs(e.g., an independent LEC and an adjacent BOC), we conclude that the larger LEC's forward-
looking costs should be used to establish the symmetrica rate for transport and termination. We conclude
that larger LECs are generdly in a better position to conduct a forward-looking economic cost sudy than
smaller cariers.

1086. We conclude that imposing symmetrica rates based on the incumbent L EC's additional
forward-looking costs will not substantialy reduce carriers incentives to minimize those costs. A symmetric
compensation rule gives the competing carriers correct incentives to minimize its own cods of termination
because its termination revenues do not vary directly with changesin its own cogts. M oreover, symmetrica
rates based on the incumbent LEC's costs should not serioudy affect incumbent LECS incentives to control
cods. We expect that incumbent LECs will trangport and terminate much more traffic that originates on
their own networks than traffic that originates on competing carriers networks. Even if, under the
additional cost sandard, incumbent L ECs were required to reflect any improvements in operating
efficiency, and consequent cost reductions, in reduced termination rates, the cost savings redlized by the
incumbent LEC are likely to be much greater than its reduction in net termination revenues, because the
magority of traffic trangported and terminated islikely to be itsown. Even if a pass-through of incumbent
LEC's cost reductions were instantaneous and complete, the number of minutes of use on which an

2622 Spg, e.¢., Arch commentsin CC Docket No. 95-185 at 23-25.

2622 47 . S.C. §252(d)(2)(B)(ii).
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incumbent LEC's net termination revenues is assessad is much smaller than its overal number of minutes of
switching and transport. Moreover, if a portion of the reduction in cogsis specific to exchange traffic,
under symmetrical rates, the LEC's revenues from terminating traffic originating from another locd carrier
are basad on the net difference in traffic, which is likely to be much smdler than the totd traffic it
terminates®**  For example, in the case where traffic is balanced, net termination charges are zero, afigure
that is unaffected by changesin the incumbent LEC's cogts, and the incumbent LEC is provided with
correct incentives to minimize termination costs.

1087. We ds0 find that symmetrica rates may reduce an incumbent LEC's ability to useits
bargaining strength to negotiate excessively high termination charges that competitors would pay the
incumbent LEC and excessvely low termination rates that the incumbent LEC would pay interconnecting
cariers. Asdiscussed by commentersin the LEC-CMRS Inter connection proceeding, LECs have used
their unequal bargaining position to impose asymmetricd rates for CMRS providers and, in some instances,
have charged CM RS providers origination as well as termination charges.”* On the other hand,
symmetrica rates largely eliminate such advantages because they require incumbent LECs, aswell as
competing carriers, to pay the same rate for reciprocal compensation.

1088. Symmetrical compensation rates are dso adminigratively easer to derive and manage than
asymmetrical rates based on the costs of each of the respective carriers. In addition, we believe that usng
the incumbent LEC's cogt studies to establish the presumptive symmetrica rates will establish reasonable
opportunities for loca competition, including opportunities for small telecommunications companies entering
the local exchange market.”*® We have considered the economic impact of our rulesin this section on
smdl incumbent LECs. For example, RTC argues that symmetrical rates do not consider the codts
involved in the use of another carrier's network. We find, however, that incumbent LECS cogts, including
small incumbent LECS costs, serve as reasonable proxies for other carriers cogts of transport and
termination for the purpose of reciprocal compensation. We aso note that certain small incumbent LECs
are not subject to our rules under section 251(f)(1) of the 1996 Act, unless otherwise determined by a state

2624 Consider a situation approximating traditional LEC-CM RS interconnection, in which traffic flows are substantially
unbalanced: let us suppose, of 1,000,000 minutes of use, 750,000 are CM RS-to-LEC and 250,000 LEC-to-CMRS. Thus,
under symmetric compensation at 0.3 cents per minute, the LEC receives 0.3 cents times 500,000, or $1,500.00. If it
reduced its per-minute cost, for some reason only on terminating CM RS-to-L EC traffic, to 0.2 cents per minute, it would
save 0.1 cent times 750,000, or $750.00, in reduced costs, whereas its terminating revenues would fall by only 0.1 cent
times 500,000, or $500.00. Thus, it would still have substantial incentive to make the cost reduction in question. In
situations closer to traffic balance, the incentive is even more favorable. And, of course, the LEC probably also reduces
its cost of switching on many millions of other minutes that do not involve other networks at the same time.

2625 Seg, e.g., Century Commentsin CC Docket No. 95-184 at 4; Western Wireless Commentsin CC Docket No. 95-185
at 14.

2626 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.
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commission, and certain other smal incumbent LECs may seek rdlief from their state commissions from our
rules under section 251(f)(2) of the 1996 Act. In addition, symmetry will avoid the need for small
businesses to conduct forward-looking economic cost studiesin order for the States to arbitrate reciproca
compensation disputes®?’

1089. Given the advantages of symmetrical rates, we direct states to establish presumptive
symmetrical rates based on the incumbent LEC's costs for trangport and termination of traffic when
arbitrating disputes under section 252(d)(2) and in reviewing BOC statements of generdly available terms
and conditions. If acompeting loca service provider believesthat its cost will be greater than that of the
incumbent LEC for trangport and termination, then it must submit a forward-looking economic cost sudy to
rebut this presumptive symmetrica rate. In that case, we direct state commissions, when arbitrating
interconnection arrangements, to depart from symmetrica rates only if they find that the cogts of efficiently
configured and operated systems are not symmetrica and justify a different compensation rate. In doing o,
however, state commissons must give full and fair effect to the economic costing methodology we et forth
in this order, and create a factud record, including the cost study, sufficient for purposes of review after
notice and opportunity for the affected parties to participate. In the absence of such a cost study justifying
adeparture from the presumption of symmetrical compensation, reciprocal compensation for the transport
and termination of traffic shal be based on the incumbent local exchange carrier's cost studies.

1090. Wefind that the "additiond cogts' incurred by a LEC when trangporting and terminating a
cdl that originated on a competing carrier's network are likely to vary depending on whether tandem
switching isinvolved. We, therefore, conclude that states may establish transport and termination ratesin
the arbitration process that vary according to whether the traffic is routed through a tandem switch or
directly to the end-office switch. In such event, Sates shal dso consder whether new technologies (e.g.,
fiber ring or wirdess networks) perform functions smilar to those performed by an incumbent LEC's
tandem switch and thus, whether some or dl calls terminating on the new entrant's network should be
priced the same as the sum of trangport and termination viathe incumbent LEC's tandem switch. Where
the interconnecting carrier's switch serves a geographic area comparable to that served by the incumbent
L EC's tandem switch, the appropriate proxy for the interconnecting carrier's additiona cogsisthe LEC
tandem interconnection rate.

1091. We disagree with TCl's clam that higher charges for routing cals through tandem switches
rather than directly through incumbent LECs end offices will materidly discourage carriers from routing
traffic through tandem switches, even when it is efficient to do so. New entrants will only be encouraged to
interconnect at end-office switches, rather than tandem switches, when the decrease in incumbent LEC
trangport charges judtifies the extra costs incurred by the new entrant to route traffic directly through the
incumbent L EC's end-office switches. Carriers will interconnect in away that minimizes their costs of

2627 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.
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interconnection, including the use of cogt-based LEC network eements. In addition, the flexibility given to
dates may dlow carriers, including smal entities, with different network architectures to establish rates for
terminating cals originating on other carriers networks that are asymmetrica, if they can show that the costs
of efficiently configured and operated systems are not symmetrical and justify different compensation rates,
instead of being based on competitors network architectures. %

1092. We believe, with respect to interconnection between LECs and paging providers, that there
should be an exception to our rule that states must establish presumptive symmetrical rates based on the
incumbent LEC's cods for trangport and termination of traffic. While paging providers, as
telecommunications carriers, are entitled to mutua compensation for the transport and termination of loca
traffic, and should not be required to pay charges for traffic that originates on other carriers networks, we
believe that incumbent L ECs forward-looking costs may not be reasonable proxies for the codts of paging
providers. Paging istypicaly asgnificantly different service than wireline or wireless voice service and uses
different types and amounts of equipment and facilities. PageNet's own network, for example, is based on
regiona hub and spoke network that tranamit paging cals from radio transmitters provide regiond or
nationa coverage.®® This configuration is distinctly different from ether LEC wirdiine networks, with their
hierarchy of switches and transmission facilities, or celular carriers, with their multiple cells and
sophigticated systems for handing off cals as a vehicle moves across cdll boundaries. 1n addition, most
cdlsterminated by paging companies are brief (averaging 15 seconds) in duration and contain no voice
message, but only an dpha-numeric message of afew characters.®* Using incumbent LEC's costs for
termination of traffic as a proxy for paging providers costs, when the LECs cods are likely higher than
paging providers cost, might creste uneconomic incentives for paging providers to generate traffic Imply in
order to receive termination compensation. Thus, using LEC cogs for termination of voice cdls thus may
not be a reasonable proxy for paging costs as the types of switching and transport that paging carriers
perform are different from those of LECs and other voice carriers.

1093. Given the lack of information in the record concerning paging providers codts to terminate
locdl traffic, we have decided to initiate a further proceeding to try to determine what an appropriate proxy
for paging costs would be and, if necessary, to set a specific paging default proxy. In the interim, however,
in the event that LECs and paging companies cannot negotiate agreed-upon rates, we direct states, when
arbitrating disputes under section 252(d)(2), to establish rates for the termination of traffic by paging
providers based on the forward-looking economic costs of such termination to the paging provider. The
paging provider seeking termination fees must prove to the state commission the costs of terminating local

2%%% See Regulatory Flexibility Act, 5 U.S.C. §8 601 et seq.
2629 pageN et comments at 34.

2630 etter from Carl W. Northrop, Paul, Hastings, Janofsy & Walker, on behalf of Arch Communicationsto Michele
Farquhar, Chief, WTB, July 11, 1996.
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cdls. Giventhelack of information in the record concerning paging providers costs, we further conclude
that the default price for termination of traffic from the end office that we adopt in this proceeding in Section
X1.B.3., supra, does not gpply to termination of traffic by paging providers. This default price is based on
esimates in the record of the cogs to LECs of termination from the end office or end-office switching.
There are no such estimates with respect to paging in the record, and as discussed above, we find that
estimates of LEC costs may not reflect paging providers costs.

2 Existing Non-Reciprocal Agreements Between Incumbent LECsand
CMRSProviders

1094. Section 20.11 of our rules, which predates enactment of the 1996 Act, requires that
interconnection agreements between incumbent LECs and CM RS providers comply with principles of
mutual compensation, and that each carrier pay reasonable compensation for transport and termination of
the other carrier's calls.** Based on the extensive record in the LEC-CMRS I nter connection proceeding,
aswell asthat in this proceeding, we conclude that, in many cases, incumbent L ECs appear to have
imposed arrangements that provide little or no compensation for calls terminated on wireless networks, and
in some cases imposed charges for traffic originated on CM RS providers networks, both in violation of
section 20.11 of our rules®*  Accordingly, we conclude that CM RS providers that are party to pre-
exiging agreements with incumbent LECs that provide for non-mutual compensation have the option to
renegotiate these agreements with no termination liabilities or other contract pendties. Pending the
successful completion of negotiations or arbitration, symmetrica reciproca compensation provisons shall
apply, with the transport and termination rate that the incumbent LEC charges the CM RS provider from the
pre-existing agreement gpplying to both carriers, as of the effective date of the rules we adopt pursuant to
this order.

1095. In addition, we conclude that this opportunity for CM RS providers currently operating
under arrangements with non-mutua trangport and termination rates to renegotiate such arrangements

23147 C.F.R. §20.11.

2632 See, e.¢., Centennial comments in Docket 95-185 at 8-9 (states that it does not receive compensation for terminating
LEC-originated traffic in any of its 28 cellular markets, and is charged by the LEC to terminate LEC-originated callsin
many of those markets); Century Cellunet commentsin Docket 95-185 (states that it does not receive compensation from
LECsto terminate landline originating calls, and that in some states, it must pay the LEC to terminate landline originating
calls; further statesthat it is charged an average rate of $0.025 per minute for local interconnection); Point
Communications commentsin Docket 95-185 at 1 (Point has never received compensation for terminating landline
originated calls); and Vanguard Cellular comments in Docket 95-185 at 7--8; 11 (notes that of the 95 LECs with which it
interconnects, only one LEC in one community pays compensation for termination of L EC-originated calls).
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advances the mutual compensation regime contemplated under section 251(b)(5) of the 1996 Act.** We
find that extending the opportunity to establish symmetrica reciproca compensation for the transport and
termination of traffic addresses inequaitiesin bargaining power that incumbent LECs may used to
disadvantage interconnecting wirdess carriers. At the same time, our rule will place wirdess carriers with
non-mutud, existing agreements on the same footing as other new entrants, who will be able to negotiate
more equitable interconnection agreements because of the ruleswe put in place with this Report and Order.
We find that we have ample authority under section 4(i) of the 1934 Act aswell as section 251 of the 1996
Act, to order thisremedy. Courts have held that "the Commission has the power to prescribe a changein
contract rates when it finds them to be unlawful . . . and to modify other provisons of private contracts
when necessary to serve the public interest."#**  The opportunity that we are affording to CMRS providers
in this context is consistent with similar "fresh look™ requirements that we have adopted in the past. %%

5. Bill and Keep
a. Background

1096. Local Competition NPRM. Inthe NPRM, we defined bill-and-keep arrangements as
those in which neither of two interconnecting networks charges the other network for terminating traffic that
originated on the other network.®*  Instead, each network recovers from its own end users the cost of
both originating traffic delivered to the other network and terminating traffic received from the other
network. A bill-and-keep approach for termination of traffic does not, however, preclude a postive flat-
rated charge for transport of traffic between carriers networks.

%33 \We use the term "reciprocal compensation” and "mutual compensation" synonymously to mean that
compensation flows in both directions between interconnecting networksSee LEC-CMRS I nter connection NPRMat
para. 27 n.31.

2634 \Western Union Tel. Co. v. FCG815 F.2d 1495, 1501 (D.C. Cir. 1987). The Commission has adopted similar "fresh
look" requirementsin the past.

2635 S, e.g., Expanded Inter connection with Local Telephone Company Facilitie€C Docket Nos. 91-141 and 92-
222, Report and Order and Notice of Proposed Rulemaking, 7 FCC Rcd 7369, 7463-7465 (1992gcon., 8 FCC Rcd 7341,
7342-7359 (1993) (fresh ook to enable customersto take advantage of new competitive opportunities under special
access expanded interconnection)vacated on other grounds and remanded for further proceedings sub nom. Bell
Atlantic Tel. Cos. v. FCG 24 F.3d 1441 (1994);Competition in the Inter state I nterexchange MarketplaceCC Docket No.
90-132, Memorandum Opinion and Order on Reconsideration, 7 FCC Rcd 2677, 2681-82 (1992) ("fresh look™ in context of
800 bundling with interexchange offerings)Amendment of the Commission's Rules Relative to Allocation of the 849-
851/894-896 MHz Bands GEN Docket No. 88-96, Memorandum Opinion and Order on Reconsideration, 6 FCC Rcd 4582,
4583-84 (1991) ("fresh look" requirementsimposed in context of air-ground radiotelephone service as condition of grant
of Titlelll license).

2% NPRM at para. 239.
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1097. We sought comment on what guidance we should give state commissons regarding the use
of bill-and-keep arrangements in arbitrated interconnection arrangements. " We sought comment on
whether section 252(d)(2)(B)(ii) specificaly authorizes states to impose bill-and-keep arrangementsin the
arbitration process, at least when certain conditions are met.**® We aso sought comment on whether we
should interpret the gatute as placing any limits on the circumstances in which states may adopt bill-and-
keep arrangements®* We aso asked for comment on the meaning of the statutory description of bill-and-
keep arrangements as "arrangements that waive mutua recovery.” %% In addition, we sought comment on
whether there are any circumstances in which the statute requires states to establish bill-and-keep
arrangements.

1098. LEC-CMRSInterconnection NPRM. In the LEC-CMRS Interconnection NPRM, we
proposed hill and keep as an interim arrangement.?**  We noted there that proponents have argued that
bill-and-keep would be economicaly efficient if either of two conditions are met: (1) traffic flows between
competing LECs are balanced; or (2) the per-unit cost of interconnection isde minimis. We, therefore,
address whether interim bill-and-keep arrangements for LEC-CM RS traffic should be imposed.

b. Comments

1099. Local Competition NPRM. Numerous new entrants and state commissions contend that
bill-and-keep arrangements are expresdy authorized by the statute. ** Non-incumbent L ECs argue that
section 252(d)(2) makes clear that bill-and-keep satisfies the reciproca compensation duties of section
251(b)(5). Therefore, pursuant to the Commisson's broad authority to adopt implementing regulations via
section 251(d)(1), and consigtent with the interconnection pricing standards, they argue that the
Commission has the authority to require a bill-and-keep reciprocal compensation mechanism.?**

263 NPRM at para. 243.

2638 Id

2639 Id

2640 |, (citing 47 U.S.C. § 252(d)(2)(B)(i)).

2641 Id

2%42 See LEC-CMRS Inter connection NPRMat paras. 60-62.

2%%% See, e.g., Continental comments at 11; GST comments at 34-35; California Commission comments at 45-46; Time
Warner comments at 93, reply at 34-37; Omnipoint comments at 15; Hyperion comments at 20-21; WinStar reply at 12.

2644 See, e.9., Time Warner comments at 93-94; ACS| comments at 21-26But see Ohio Consumers' Counsel reply at 24
(contending that Time Warner's argument is circular).
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Continental and NCTA assart, contrary to some incumbent LEC arguments, that section 252(b)(2)(B)(i)
does not limit bill-and-keep to Stuaions in which incumbent LECs waive their right to some other form of
compensation, but instead clarifies that regulators are not precluded from imposing or gpproving such
waivers®®  Numerous state commissions contend that reciprocal compensation issues should be left to the
states to decide, and that states have the authority to impose bill-and-keep arrangements.®* Many of
these commenters further argue that, while states have the authority to require bill-and-keep arrangements,
the Commission does not have the authority to mandate these arrangements. 2

1100. Incumbent LECs as well as certain other commenters contend that mandatory bill-and-keep
requirements conflict with the 1996 Act.”**® Numerous incumbent LECs aso argue that bill-and-keep
arrangements fail the "reasonable gpproximation of the additional cods' test of section 252(d)(2) because
they would effectively price termination a zero.”** For example, RTC argues that bill and keep failsto
adequately deal with each carrier's costs and should not be considered, even as an interim proposal. %
Cincinnati Bell contends that the statute merely authorizes bill-and-keep arrangementsin voluntary
negotiations and only parties to the negotiation can properly assess if such an arrangement would be
appropriate®*  In response to Cincinnati Bell's argument, potentia new entrants counter that the only
reasonable interpretation of section 252(d)(2) is that regulators may impose bill and keep over the
objection of an incumbent LEC.?*? They assert that thisis the only logica interpretation because section
252(d)(2) only appliesto arbitration cases. If parties reach an agreement to use bill-and-keep
arrangements, this section would not gpply.”*>

2645 Continental comments at 11 n.15; NCTA comments at 55f. Cox reply at 19.

2646 See, e.g., Louisiana Commission comments at 20; 1llinois Commission comments at 80; District of Columbia
Commission comments at 37-38; Florida Commission comments at 4@ee also Ohio Consumers' Counsel reply at 24.

2647 S, e.9., llinois Commission comments at 80; District of Columbia Commission comments at 38.

2648 See, e.¢., Ameritech comments at 78-79; PacTel comments at 95; SBC comments at 51-52; GTE comments at 56-58;
BellSouth comments at 73-74; Cincinnati Bell comments at 38-39; Frontier comments at 32; Washington Independent Tel.
Assncomments at 4, TDS comments at 24; ALTS comments at 45.

%% See, e.9., NYNEX comments at 88-90; Ameritech Comments at 78-79; Bell Atlantic comments at 41-42; PacTel
comments at 95; USTA comments at 82-84; U S West comments at 70-71.

299 RTC comments at 23.
2651 Cincinnati Bell comments at 38-39.
2652 See, €.9., Jones Intercable comments at 27; NCTA reply at 15; ALTSreply at 31 n.37; Comcast reply at 12-14.

2653 Id
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1101. Proponents of bill-and-keep arrangements contend that these arrangements minimize the
adminigrative costs associated with metering and billing that would be incurred under other compensation
methods?*** In addition, because there currently may be no mechanism readily available to new entrants
for measuring terminating traffic, Sates and new entrants argue that the cost of measurement and billing
under areciproca compensation agreement is not known.®* TCG assarts that bill-and-keep
arrangements would reduce smdl carriers burdens by diminating billing and monitoring requirements and
the potential for carrier disputes.®*® MCI asserts that termination measurement and hilling costs would
represent a substantia portion of termination costs.®®’ It notes that in the state of Washington, US West
edimated that measurement and billing costs would more than double its reported TSLRIC cost of
switching for local terminations.®*® Other benefits of a bill-and-kegp arrangement presented by
commentersinclude: (1) eimination of incentivesto "game' the LEC-to-L EC rdationship by soliciting (or
avoiding) customers with high incoming or outgoing usage;®*° (2) architectura and technological
neutrdity;**® (3) the reduction of economic barriers to entry because it does not require additional capital
investment that other arrangements would necessitate;**** and (4) economic efficiency.?®? USTA,
however, asserts that dternative loca service providers will have no economic incentives to use the lower
cost facilities or service under bill-and-keegp arrangements.?®*

2%% Seg, e.9., Californiacommission at 45; DOJ comments at 34-35; Teleport comments at 77; Jones Intercable
comments at 28-29; M ass. Attorney General comments at 19But seeBell Atlantic reply at Exhibit 2, p.8 (Richard Epstein,
awitness for Bell Atlantic, argues that bill-and-keep may lead to habitual overconsumption by the party terminating less
traffic that will be significantly more costly than administrative cost savings).

2655 See, e.¢., Colorado Commission comments at 59; AT& T comments at 69; Sprint comments at 86-87; ACS|
comments at 22-23.

265 TCG comments at 80.

257 M CI comments at 48.

2658 |d.; see alsoTeleport comments at 77.

265% See, e.9., Jones Intercable comments at 27-28; GST comments at 34-35; MCl comments at 53.

2660 See M ass. Attorney General comments at 19.

2681 See, e.g., Telecommunications Resellers Assn comments at 54.

2%%2 See, e.g., Jones Intercable comments at 28; ACSI comments at 21-26; Competitive Policy Institute reply at 15-17.

23 YSTA comments at Attachment (Affidavit of Jerry A. Hausman), p. 9-18ge also Bell South comments at
Attachment (Interconnection and Economic Efficiency), p. 8-10; Bell Atlantic reply at Attachment (Declaration of Richard
A. Epstein) p. 8 (adopting bill and keep would invite new entrants, that are able to tailor their networks, to keep traffic

perpetually out of balance, as, for example, by actively courting companies, such as telephone solicitors, that generate a
huge volume of outgoing calls).
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1102. Potentia new entrants observe that bill-and-keep arrangements have traditionaly been used
by neighboring incumbent LECs for exchanging traffic. Thus, they argue, bill-and-keep arrangements
represent a fair mechanism for the exchange of traffic between new entrants and incumbent LECs.#* In
response to this argument, MECA counters that compensation arrangements should not be patterned after
EAS interconnections between incumbent L ECs because those EA S arrangements were not designed for
the competitive environment.*®

1103. Numerous commenters address the issue of the likely baance of traffic between anew
entrant and an incumbent LEC. New entrants argue that in most cases traffic between incumbent LECs
and competing LECswill be rdatively balanced over time?® and that additional costs to terminate traffic
on dready over-built incumbent LEC networks are close to zero.?**’”  In addition, the Consumer Federation
of America contends that once barriers to competition (e.g., number portability) are removed thereisno
reason to believe that there will be substantial incentives to seek heavy outgoing-only customers.?® While
acknowledging that bill-and-keep arrangements may be problematic if traffic levels exchanged are
sgnificantly different, other new entrants argue that critics have failed to produce any evidence of materidly
uneven traffic loadings®® MECA, however, argues that a bill-and-keep reciproca compensation
mechaniam is flawed because it is premised on the assumption that terminating traffic will be equd in both
directions for competing LECs.*™ MECA argues that this assumption isincorrect because new entrants
will engage in niche marketing to get atoehold in anew service area, and therefore the Size of each carrier's
customer base will be different and the totd number of originating minutes will differ.?™

2664 See, e.9., Sprint/APC comments at 11-12; TCI comments at 27; Continental comments at 10.
265 MECA comments at 69.

2% Time Warner comments at 97-98see also TCI comments at 35-37.

2%%7 Time Warner comments at 98-99see also Teleport comments at 81-83.

26%% CFA/CU comments at 55.

2%% See, e.9., ACSI comments at 24; GST comments at 34-35.

2670 M ECA comments at 68-69.

27t MECA comments at 68-69but see GST comments at 34-35 (using compensation systems other than bill-and-keep
would encourage new entrants to focus entry strategies on niches that exploit compensation levels).
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1104. Numerous new entrants and state commissions recommend that bill-and-keep arrangements
be implemented on an interim basis?®™ and note that reciproca compensation arrangements will not be
practica until mechanisms are developed to measure the relevant traffic volumes. ?”  Ameritech, however,
argues that parties advocating mandating bill-and-keep arrangements on an interim basis do not take into
account that the period during which the new carriersfirst enter aloca market will be the time during which
traffic is most unbaanced between the new entrants and the incumbent LEC.?*™ BdlSouth argues that
characterizing bill and keep as an interim arrangement does not remedy the problems associated with hill
and keep_2675

1105. Some commenters opposed to bill-and-keep arrangements aso argue that mandating these
arrangements violaes the takings clause of the Fifth Amendment.*” Numerous incumbent LECs argue
that mandating bill-and-keep arrangements requires a LEC to transport and terminate traffic of another
LEC, condtituting a physica intrusion into the LEC's property.?”” BellSouth further asserts that bill and
keep would lead to no compensation for use of incumbent LEC property and will therefore condtitute an
uncompensated taking in violaion of the Condgtitution.”®”® AT& T responds that there is no basis for the
argument that bill and keep would be ateking.”” AT& T asserts that these clams are speculative and rest
on an erroneous premise that bill-and-keep would provide no (or inadequate) compensation.®*® AT& T
argues that, as Congress recognizes, hill and keep dlows each carrier in-kind compensation in the form of
access to the other carrier's network.?® Similarly, Ohio Consumers Counsd argues that a bill-and-keep
mechanism makes each company whole through its own rate desgn and structure. Assuch, Ohio

2672 S, e.¢., Alabama Commission comments at 32; GST comments at 34-35; AT& T comment at 69; Cox comments at
27-28, 38-39; Sprint comments at 87; Jones Intercable comments at 28-29; M ass. Attorney General comments at 14, 21;
Telecommunication Resellers Assn comments at 54-55.

2673 See, e.¢.,AT& T comments at 69; Colorado Commission at 59.

2674 Ameritech reply at 36.

2675 Bel| South reply at 40.

2676 See, e.g., Bell Atlantic comments at 41-42; Cincinnati Bell comments at 39 n.71; USTA comments at 84; U S West
comments at 70-71; GTE comments at 57-58; Bell South comments at 74-75.

2°77 See, e.g., BellSouth comments at 74-75; Bell Atlantic comments at 41.

2678 BellSouth comments at 74-75.

ZATET reply at 36; seealso ALTS reply at 31; Cox reply at 21-22; Comcast reply at 14; Teleport reply at 20-22.
2680 ¢,

8L AT&T reply at 36;see also Washington Commission comments at 3, 38; Teleport comments at 68.
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Consumers Counsel argues that alegations that bill and keep means that a competing carrier gets to use the
incumbent LEC's network for free cannot withstand scrutiny.?®* NCTA assarts that bill and keep is not
"physica occupation” of the incumbent LEC property, and furthermore does not authorize an invasion of
incumbent LEC property, any more than it authorizes incumbent LECs to invade a new entrant's
property.®® In response to the confiscation argument, NCTA contends that rate regulation does not
violate the takings clause unless it is S0 "unjust as to destroy the value of the property for al purposes for
which it was acquired.” %

1106. Some wireless commenters argue that bill-and-keep arrangements are not appropriate for
incumbent LEC-narrowband CM RS or incumbent L EC-paging reciprocal compensation.®®® ProNet
argues that, because paging carriers incrementa termination codts are above zero and there is no evidence
that paging demand isindadtic, imposing bill and keep would likdly result in serious resource
misdlocation.®* In addition, PageNet argues that, with respect to paging, the cost of termination is not
smal and in fact comprises a Significant portion of the total revenue requirement for paging services.
With respect to rura incumbent LECs, Bay Spring argues that states should be prohibited from adopting
bill-and-keep arrangements to the extent that they force rurd incumbent LECs to terminate other carriers
calson ther rurd networks without compensation.*#

1107. LEC-CMRS Interconnection NPRM. CMRS providers, with the exception of paging
providers, generdly support the Commission's proposa to adopt an interim bill-and-keep compensation
mechanism?*  Some supporters of an interim bill-and-kegp compensation moded argue that it should be

2682 Ohjo Consumers Counsel comments at 44.
2683 NCTA reply at 16;see also Cox reply at 21-22.

2684 |d. at 17 (citing Duguesne Light Co. v. Barasch109 S.Ct. 609, 615 (1989), andCovington & Lexington Turnpike
Road Co. v. Sandford 164 U.S. 578, 579 (1896)).

2685 See, e.¢., ProNet comments at 11; PageNet comments at 11.
2%% ProNet comment at 11-12.
2%%7 pageNet comments at 11.

20%8 Bay Springs, et. al comments at 17see also GVNW comments at 41; Bay Springs et. al reply at 11-12 (Incremental
termination costs for small LECs because the smaller size of their networks reduce economies of scale).

2689 Sag, .9, AirTouch commentsin CC Docket No. 95-185 at 20; CTIA commentsin CC Docket No. 95-185 at 7;
Comcast commentsin CC Docket No. 95-185 at 9.
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adopted on a permanent basis,** and others argue that it should be extended to transport charges.”*
PageNet and other paging providers oppose gpplication of a bill-and-keep compensation mechanism to the
paging industry because traffic flows are entirdly one-way.*** Sprint supports application of an interim bill-
and-keep mode solely for incumbent LEC-PCS interconnection.®*

1108. Most CMRS providers contend that bill and keep is an gppropriate interim compensation
mechanism because the incrementa cogt of incumbent LEC-CM RS interconnection is so low that there is
little difference between a cost-based and zero rate.®* Cox and other commenters cite the Brock study's
conclusions that the nationd average incremental cost of incumbent LEC-CM RS interconnection is 0.2
cents per minute and that the off-peak cost is close to zero as support for adoption of an interim bill-and-
keep model.#* Cox contends that none of the incumbent L ECs has submitted evidence that the average
incrementa cogt of cal termination is anything other than 0.2 cents per minute.*** |n addition, APC notes
thet it has relatively baanced traffic flows with incumbent LECs?®” and a number of CM RS providers
assert that incumbent LEC-cdllular traffic flows will become more balanced in the future.®® AT& T Sates
that any traffic imbaances are offset by the higher cost to CM RS providers of terminating incumbent LEC-
originated cdls®® Similarly, CTIA assartsthat the rlevant inquiry is whether the costs each carrier incurs
to terminate traffic are balanced, not whether total traffic is balanced.?® Some commenters argue that bill

26% See, e.¢., New Par commentsin CC Docket No. 95-185 at 10; NC 4 Cellular commentsin CC Docket No. 95-185 at 1.

2691 See, e.¢., MCIl commentsin CC Docket No. 95-185 at 5; Nextel commentsin CC Docket No. 95-185 at 9; Omnipoint
commentsin Docket No. 95-185 at 8.

2692 pggeNet commentsin CC Docket No. 95-185 at 23see also, e.g.,Allied commentsin CC Docket No. 95-185 at 8;
Arch commentsin CC Docket No. 95-185 at 11.

2693 gprint commentsin CC Docket No. 95-185 at 7.

2694 See, e.¢., Cox commentsin CC Docket No. 95-185 at 29-30.

2%% Cox commentsin CC Docket No. 95-185 at 23see also New Par commentsin CC Docket No. 95-185 at 12.

26% Cox reply in CC Docket No. 95-185 at 41-42;see also Comcast reply in CC Docket No. 95-185 at 17-22.

297 APC commentsin CC Docket No. 95-185 at 9.

269 Sag, e.g., PCIA commentsin CC Docket No. 95-185 at 8; Time Warner commentsin CC Docket No. 95-185 at 21.
29 AT& T commentsin CC Docket No. 95-185 at 10.

2700 CTIA reply in CC Docket No. 95-185 at 12-14.
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and keep is necessary to curb incumbent LEC market power and to remedy incumbent LECS falure to
provide mutua compensation.™

1109. Incumbent LEC commenters, however, generaly oppose the Commission's proposal to
adopt an interim bill-and-keep compensation mechanism.#%* A number of incumbent LECs contend that
neither of the two conditions that judtify a bill-and-keep compensation mechanism -- balanced traffic flows
or interconnection costs near zero -- are present in the context of incumbent LEC-CMRS
interconnection.® SBC dates that bill-and-keep isinappropriate where 80 percent of trafficis CMRS-
to-incumbent LEC.#* USTA assarts that CM RS interconnection causes incumbent LECs to incur costs
for which they should be compensated, and estimates that those costs are 1.3 cents ($0.013) per
minute®  Other incumbent LECs contend that the Brock study underestimates the costs of incumbent
LEC-CMRS interconnection, but provide no cost estimates of their own.?”®  In addition, many opponents
of bill-and-keep contend that it will create market distortions and encourage arbitrage.?”®”  Some incumbent
LEC commenters assart that incumbent LECs will be unable to recover from ratepayers the lost revenues
from LEC-CMRS interconnection charges,>® and that bill and keep is an unlawful taking.?® U SWest
disputes the Commission's contention that bill-and-keep is adminigratively efficient because, it argues,
carierswill sill have to develop hilling and accounting systems. 2/

" See, e.9., CTIA commentsin CC Docket No. 95-185 at 9; Telecommunications Resellers Assn commentsin CC
Docket No. 95-185 at 8.

2702 See, e.¢., Bell Atlantic commentsin CC Docket No. 95-185 at 6; Bell South commentsin CC Docket No. 95-185 at 20;
NTCA commentsin CC Docket No. 95-185 at 8But see Teleport commentsin CC Docket No. 95-185 at 2.

2703 See, e.¢., Ameritech commentsin CC Docket No. 95-185 at 8-9, Cincinnati Bell commentsin CC Docket No. 95-185 at
4-5,

2704 5B C commentsin CC Docket No. 95-185 at 12.

2705 YSTA commentsin CC Docket No. 95-185 at 24, Attachment (Bill and Keep: A Bad Solution to a Non-Problem), p.
8.

2706 See, e.g)., BellSouth commentsin CC Docket No. 95-185 at 24.
%7 See, e.g., Pacific Bell commentsin CC Docket No. 95-185 at 11, 60.

%1% See, e.g., BellSouth comments in CC Docket No. 95-185 at 28; NY NEX commentsin CC Docket No. 95-185 at 34; U S
West commentsin CC Docket No. 95-185 at 25.

2709 Seg, e.g., Bell Atlantic commentsin CC Docket No. 95-185 at 8; BellSouth commentsin CC Docket No. 95-185 at 20;
Pacific Bell commentsin CC Docket No. 95-185 at 79; U S West commentsin CC Docket No. 95-185 at 49.

27110y S West commentsin CC Docket No. 95-185 at 39-40.
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1110. Several commenters propose aternatives to the Commission's proposed bill-and-keep
interim compensation mechanism. For example, Frontier suggests that the Commission adopt a benchmark
compensation scheme smilar to that offered by Ameritech in lllinois, which sets arate of .5 cents ($0.005)
per minute for end office termination and .75 cents ($0.0075) per minute for tandem termination.** CM S
recommends that bill and keep apply for atwo year voluntary period, after which amandatory negotiation
period under bill and keep would be imposed if the parties fail to reach agreement.”*> RCC proposes that
bill and keep be used only until a"carrier access hilling system™ can be implemented.?”*3

C. Discussion

1111. Asan additiona option for reciprocal compensation arrangements for termination services,
we conclude that state commissions may impose bill-and-keep arrangements if neither carrier has rebutted
the presumption of symmetrica rates and if the volume of terminating traffic that originates on one network
and terminates on another network is goproximately equd to the volume of terminating traffic flowing in the
opposite direction, and is expected to remain o, as defined below. We disagree with commenters who
contend that the Commission and gates do not have the authority to mandate bill-and-keep arrangements
under any circumstances. Section 252(d)(2)(B)(i) provides that the definition of what may be consdered
"just and reasonabl€e" terms and conditions for reciproca compensation "shal not be construed to preclude
arrangements that afford mutua recovery (such as bill-and-keep arrangements).” #** We conclude that
section 252(d)(2) would be superfluousif bill-and-keep arrangements were limited to negotiated
agreements, because none of the standardsin section 252(d) apply to voluntarily-negotiated agreements.
Therefore, it is clear that bill-and-keep arrangements may be imposed in the context of the arbitration
process for termination of traffic, a least in some circumstances.

1112. Section 252(d)(2)(A)(i) providesthat to be just and reasonable, reciprocal compensation
must "provide for the mutua and reciproca recovery by each carrier of costs associated with transport and
termination."?”** In generd, we find that carriersincur costs in terminating traffic that are not de minimis,
and consequently, bill-and-keep arrangements that lack any provisions for compensation do not provide for
recovery of codts. In addition, aslong asthe cogt of terminating traffic is postive, bill-and-keep
arrangements are not economicaly efficient because they distort carriers incentives, encouraging them to

27! Frontier comments in CC Docket No. 95-185 at 9.
272 CM S commentsin CC Docket No. 95-185 at 17.
713 RCC commentsin CC Docket No. 95-185 at 8-9.
2114 47 U.S.C. § 252(d)(2)(B)(i).

2715 47 U .S.C.§ 252(d)(2)(A) (i)
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overuse competing carriers termination facilities by seeking cusomers that primarily originate traffic. On
the other hand, when states impose symmetrica rates for the termination of traffic,?*° payments from one
carrier to the other can be expected to be offset by payments in the opposite direction when traffic from
one network to the other is gpproximately balanced with the traffic flowing in the opposte direction. In
such circumstances, bill-and-keep arrangements may minimize administrative burdens and transaction codts.
Wefind that, in certain circumstances, the advantages of bill-and-keep arrangements outweigh the
disadvantages, but no party has convincingly explained why, in such circumstances, parties themselves
would not agree to bill-and-keep arrangements. We are mindful, however, that negotiations may fail for a
variety of reasons. We conclude, therefore, that states may impose bill-and-keep arrangementsiif traffic is
roughly balanced in the two directions and neither carrier has rebutted the presumption of symmetrical
rates.

1113. We further conclude that states may adopt specific thresholds for determining when traffic is
roughly balanced. If state commissonsimpose bill-and-keep arrangements, those arrangements must either
include provisons that impose compensation obligationsiif traffic becomes significantly out of balance or
permit any party to request that the state commission impose such compensation obligations based on a
showing that the traffic flows are inconsistent with the threshold adopted by the sate. " States may,
however, aso gpply a generd presumption that traffic between carriersis baanced and is likely to remain
0. Inthat case, a party assarting imbalanced traffic arrangements must prove to the state commission that
such imbaance exigts. Under such a presumption, bill-and-keep arrangements would be justified unlessa
carrier seeking to rebut this presumption satisfies its burden of proof. We dso find that states that have
adopted hill-and-keep arrangements prior to the date that this order becomes effective, either in arbitration
or rulemaking proceedings, may retain such arrangements, unless a party proves to the state commission
that traffic is not roughly balanced. In that case, the state commission is to determine the transport and
termination rates based either on the forward-looking economic cost-based methodology or consistent with
the default proxiesin thisorder.  Findly, we observe that carriers have an incentive to agree to bill-and-
keep arrangementsiif it is economicaly efficient to do so, and that nothing in the Act prevents parties from
agreeing to hill-and-keep arrangements even if a state declines to mandate such arrangements. For
example, we note that Time Warner/Bell South interconnection agreement provides for a bill-and-keep
arrangement based on a""roughly balanced traffic" concept.?*®

2716 See infra, Section X1.A 4. for adiscussion of symmetrical rates.

?"'T For example, the Michigan Commission adopted a five percent threshold for the difference between the traffic
flowsin thetwo directions. Michigan Commission comments at Attachment 1 (Michigan Public Service Commission
Case No. U-10647), p.29.

2118 | etter from W.W. Jordan, Executive Director, BellSouth, to William F. Caton, Acting Secretary, FCC, July 11, 1996.

Per the agreement, no party shall owe compensation to the other unless the net minutes of use for terminating local traffic
resultsin adollar amount in excess of the amount designated for each month during the calculation period as follows: (1)
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1114. In determining whether traffic is balanced, we find that precise traffic measurement is not
necessary. Itissufficient to use approximations based on samples and studies comparable to reports on
percentages of interstate use often used for access charge hilling. Such an gpproach is likely to reduce
implementation costs and complexities Alternaively, state commissons may require thet traffic flowing in
the two directions be measured as accurately as possible during some defined period of time, which may
commence no later than Sx months after an interconnection arrangement goesinto effect. All affected
carriers are required to cooperate with the state commission in implementing this measurement. A date
commission that adopts atraffic flow measurement gpproach may adopt a "true-up” mechanisam to ensure
that no carrier is disadvantaged by an interim rate that differs from the rate established once such a
measurement is undertaken. Findly, state commissons may require that local traffic and access traffic be
carried on separate trunk groups if they deem such measures to be necessary to ensure accurate
measurement and billing.

1115. We have congdered the economic impact of our rulesin this section on smal incumbent
LECs. For example, RTC argues that bill-and-keep arrangements fail to adequately deal with each
carrier's costs.**®  In addition to basing reciproca compensation on the incumbent LECs costs, we believe
that by alowing carriersto rebut a presumption of balanced traffic volumes, the concern that bill-and-keep
arrangements fall to adequately dedl with each carrier's costs are addressed. We dso note that certain
smdl incumbent LECs are not subject to our rules under section 251(f)(1) of the 1996 Act, unless
otherwise determined by a state commission, and certain other smal incumbent LECs may seek relief from
their state commissons from our rules under section 251(f)(2) of the 1996 Act.

1116. We disagree with commenters that argue that mandating bill-and-keep arrangementsin
these circumstances violates the taking clause of Fifth Amendment. We rgect BdllSouth's argument that
mandating bill-and-keep mechanisms would condtitute a physica intrusion of LEC property. AsSNCTA
observes, bill-and-keep arrangements are not a "physica occupation” of incumbent LEC property and thus
per setakings cases® areirrdlevant. We aso rgject arguments that the bill-and-keep arrangements we
adopt here would not adequately compensate incumbent LECs for transport and termination. As Congress
recognized, bill-and-keep arrangements alow each carrier compensation "in-kind" in the form of accessto

during the first six month period of operation, no charges shall accrue, or compensation paid for the termination of local
traffic, however, parties shall exchange billing information and usage data during thisinitial period for the purpose of
reviewing for accuracy only; (2) during the second six months, $40,000 per month/billing period; (3) during the third six
months, $30,000 per month/billing period; (4) during the fourth six months, $20,000 per month/billing period; and (5)
during any extension of this agreement pursuant to Article 11, paragraph 2.03, $0 per month/billing period.

27119 RTC comments at 23.

2120 See Loretto v. Telepromter Manhattan CATV Corp458 U.S. 419, 426 (1982)Lucas v. South Carolina Coastal
Council, 112 S.Ct. 2886, 2893 (1992).
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the other carrier's network.??* Therefore, the type of hill-and-keep arrangements that we have permitted
dtates to adopt are not uncondtitutionaly confiscatory.

1117. Commentersin the LEC-CMRS Interconnection NPRM assert that the estimated per
minute cost of LEC termination ranges from 0.2 to 1.3 cents, and most of the estimates are clustered near
the lower end of thisrange.?” These estimates are based primarily on interconnection at aLEC end
office* while most interconnections occur at tandem offices where LECs codts of cal completion are
higher than terminations routed directly through the end office switch.>** M oreover, the record contains no
estimates of the cost of CMRS termination. That cost is generaly consdered to be greater than the cost of
LEC termination;””* but only one ord, ex parte estimate of CMRS cost has been offered: 2.25t0 4.0
cents per minute?®  Further, there is no showing that the transaction costs of measuring traffic flows and
making net payments would be so high that a bill-and-keep regime would be more efficient. Moreover, no
party has demondtrated that aggregate cost flows between interconnecting LECs and CM RS providers are
in balance.

1118. Inlight of the overdl trangport and termination policy we are adopting, we do not adopt the
interim bill and keep arrangement tentatively proposed in the LEC-CM RS Interconnection NPRM.,
Notwithstanding our conclusions about bill and keep above, under which states may rule on bill and keep
for particular pairs of firms based on the circumstances prevailing between them, we conclude that we are
correct in not adopting bill and keep as asngle, nationwide policy that would govern dl LEC-CMRS
transport and termination of traffic. Thus, we rgect our tentative concluson in the LEC-CMRS
Interconnection NPRM. We expect, however, that when it is economicaly efficient to do so, parties will
adopt bill and keep arrangementsin the negotiation process. Also, as described above, a state commission
may impose bill-and-keep arrangements with respect to CMRS-LEC traffic when it finds that traffic is
roughly balanced and is expected to remain so.

2721 Joint Explanatory Statement at 120.

2722 Eor the .2 cents per minute estimate, see letter from Robert F. Roche, CTIA, to William F. Caton, Acting Secretary,
Federal Communications Commission, filed in CC Docket No. 94-54, Gerald W. Brockhe Economics of Interconnection:
Incremental Cost of Local UsaggApril 1995). For the 1.3 cents per minute estimatesee USTA Comments, CC Docket
No. 95-185, submission of Jeffrey H. Rohlfs, Harry M. Shooshan 11, and Calvin S. Monson, at 9-10.

2723 See supra, Section V11.C.2.b.(2), for acomplete discussion of cost estimates for terminations at both the end office
and tandem office switches.

274U SWest commentsin CC Docket No. 95-185 Attachment A (In Response to Dr. Gerald Brock by Professor Robert
G. Harris), p. 11-14.

2125 See, e.9, AT& T commentsin CC Docket No. 95-185 at Attachment (Declaration of Bruce M. Owen), p. 5-6.

2128 Steven R. Brenner and Bridger M. Mitchell, CT14ex partebriefing, CC Docket No. 95-185, Mar. 21, 1996.
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B. ACCESSTO RIGHTSOF WAY
1. Overview

1119. Section 251(b)(4) imposes upon each LEC the "duty to afford access to the poles, ducts,
conduits, and rights-of-way of such carrier to competing providers of telecommunications services on rates,
terms, and conditions that are consistent with section 224."#"#" The access provisions of section 224, as
amended by the 1996 Act, differ from the requirements of section 251(b)(4) with respect to both the
entities required to grant access and the entities that may demand access. Section 224(f)(1) imposes upon
al utilities®”® induding LECs, the duty to "provide a cable tdlevison system or any telecommunicaions
carrier with nondiscriminatory accessto any pole, duct, conduit, or right-of-way owned or controlled by
it."#*  For purposes of section 224, the term "telecommunications carrier” excludes any incumbent LEC
asthat term is defined in section 251(h).2™°

1120. Inthe NPRM, we sought comment on various aspects of this access requirement, as well as
on section 224(f)(2) which crestes the following limited exception to the obligations of section 224(f)(2):

Notwithstanding paragraph (1), a utility providing eectric service may deny acable
televison system or any telecommunications carrier access to its poles, ducts, conduits, or
rights-of-way, on a non-discriminatory basis where there is insufficient capacity and for
reasons of safety, reiability and generdly applicable engineering purposes. !

1121. Additionaly, we sought comment on section 224(h), which provides:

Whenever the owner of a pole, duct, conduit, or right-of-way intends to modify or alter
such pole, duct, conduit, or right-of-way, the owner shal provide written notification of
such action to any entity that has obtained an attachment to such conduit or right-of-way so
that such entity may have a reasonable opportunity to add to or modify its existing

212747 U.S.C. 8 251(b)(4).

2128 A "utility" is"any person who is alocal exchange carrier or an electric, gas, water, steam, or other public utility,
and who owns or controls poles, ducts, conduits, or rights-of-ways used, in whole or in part, for wire communications,”
but does not include any railroad, any cooperative, or any federally or state-owned entities. 47
U.S.C. §224(3a)(1).

212947 U.S.C. § 224(f)(1). See 47 U.S.C. § 153(44) (definition of "telecommunications carrier").

213047 U.S.C. § 224(a)(5).

23147 U.S.C. § 224(f)(2).
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attachment. Any entity that adds to or modifies its exigting attachment after receiving such
notification shal bear a proportionate share of the costsincurred by the owner in making
such pole, duct, conduit, or right-of-way accessible.?”*

1122. In this Order, we establish rules implementing these provisons. Based on the comments
recelved and the plain language of the gatute, and in furtherance of our origind mandate to indtitute an
expeditious procedure for determining just and reasonable pole attachment rates with a minimum of
adminidrative costs and consistent with fair and efficient regulaion,** we adopt herein a program for
nondiscriminatory access to poles, ducts, conduits and rights-of-way. This Order includes severa specific
rules aswel as anumber of more genera guiddines that are designed to give parties flexibility to reach
agreements on access to utility-controlled poles, ducts, conduits, and rights-of-way, without the need for
regulatory intervention. We provide for expedited dispute resolution when good faith negotiations fail, and
we establish requirements concerning modifications to pole attachments and the alocation of the cost of
such modifications. We dso explain the divison of responghility between federd and sate regulation
envisoned by the 1996 Act.

2. Section 224(f): Non-discriminatory access
a. Background

1123. Pursuant to section 224(f)(1), a utility must grant telecommunications carriers and cable
operators nondiscriminatory access to all poles, ducts, conduits, and rights-of-way owned or controlled by
the utility.?** This directive seeks to ensure that no party can use its control of the enumerated facilities and
property to impede, inadvertently or otherwise, the ingtalation and maintenance of telecommunications and
cable equipment by those seeking to compete in those fields. Section 224(f)(1) appears to mandate access
every time atelecommunications carrier or cable operator seeks access to the utility facilities or property
identified in that section, with alimited exception dlowing eectric utilities to deny access "where there is
insufficient capacity and for reasons of safety, rdiability and generdly gpplicable engineering purposes.” 2
While Congress recognized the legitimate interests of utilitiesin protecting and promoting the safety and
reliability of their core services, on baance we bdieve section 224(f) reflects Congress determination that

2732 47 U.S.C. § 224(h).

2% S, Rep. No. 580, 95th Cong., 1st Sess. 19 (1977).

27 As noted, a utility's obligations under section 224(f)(1), however, do not extend to incumbent LECs which are
excluded from the definition of "telecommunications carriers' under section 224(a)(5%ee infra, Section E(3)(c) for a

discussion of the incorporation of this provision into section 251(b)(4).

2735 47 U S.C. § 224(F)(2).

539



Federd Communications Commisson 96-325

utilities generaly must accommodate requests for access by telecommunications carriers and cable
operators.

b. Comments

1124. The comments relating to nondiscriminatory access describe in substantial detall awide
variety of largely technical issues and concerns. We will review the finer points raised by commentersin
subsequent discussion sections devoted to particular issues. Here, we discuss the comments to the extent
they provide an overview of accessissues and we summarize the positions of the parties generdly.

1125. NEES datesthat, historicaly, providers of eectric and telephone services have indaled and
maintained transmission and distribution lines overhead and underground.?*® According to NEES, the
methods by which utilitiesingal and maintain facilities vary depending upon a number of factors, including
the type of utility service provided, the specific type of equipment being used, and various local conditions
and regulations. Utilities gtate that their facilities often occupy public rights-of-way with other utilities or are
congtructed on private property pursuant to easements granted by the property owners.?”*" Utilities often
are empowered to take property by eminent domain in order to instal facilities and provide service. "
Because of economic factors and space congderations, new entrants in the utility fields, aswell as
providers of cable televison and other services, generaly must "piggyback™ on the poles and conduits of the
incumbent utilitiesin order to provide sarvice.

1126. The relationship between the general access requirement of section 224(f)(1) and the limited
exception contained in section 224(f)(2) reflects long-standing, and sometimes contentious, relationships
between utilities and various service providers seeking access to those facilities.?* Higtorically, accessto
utility poles, conduits, and other facilities has been governed by private pole attachment agreements entered
into between the partiesin accordance with a patchwork of federd, state, and locdl regulations and industry

2136 Egcilities used to transport electricity generally can be divided into transmission facilities and distribution facilities.
Transmission facilities deliver bulk power at high voltages across long distances for the ultimate use of alarge number of
customers. Distribution facilities deliver electricity at lower voltages to individual subscribers within acommunity.
Electric transmission and distribution lines can be installed either on overhead poles and towers, or within underground
ducts and conduit. NEES comments at 3.

27T PECO comments at 2-3; NEES comments at 4.

2738 PECO comments at 2-3; Duquesne comments at 14-15.

2739 See Cole comments at 1-3 & n. 1-5.

2740 See Cole comments at 1-7; GST comments at 4.
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standards.?* Commenters extensively debate the extent to which our rules implementing section 224(f)(1)
and (f)(2) should incorporate various aspects of these sandards and requirements. Many utilities clam that
exiging regulations and standards, including those imposed unilateraly by individua utility companies,
should continue to be observed.

1127. Generdly, utilities argue that the nondiscrimination obligations set forth in the Act should not
be triggered when a utility's facility has not previoudy been used by cable or tdlecommunications service
providers?* Requiring access accommodation, it is argued, may condtitute a taking under the Fifth
Amendment takings clause because the right to exclude others from the facility is an inherent attribute of
property ownership that would be compromised by mandated access provisons.®*  Alternatively, some
parties suggest that, if accessis alowed, utilities should have substantia discretion to set the terms and
conditions of such access depending on the nature of the service involved because different technologies
present varying levels of risk.2*  Utilities contend that awide variety of issues arise in the pole attachment
context and that nationd rules governing questions of access would fail to accommodate the range of
concerns that could justify a denia of access.#* For this reason, they request that the Commission eschew
nationa rulesin favor of individua case adjudication when a cable operator or telecommunications carrier is
denied access to a utility's pole or other facility.?* Electric utilities, in their comments, request that
distinctions be made between facilities used for dectric power and those used for other services, including
telecommunications services.

1128. Ontheissue of capacity condraints, utilities strongly favor explicit provisons that would
alow utilities to reserve capacity sufficient to meet future needs. >’ They suggest space reservations are
critica to enable utilities to meet expangon plans and ensure the fulfillment of exidting obligations. For
example, reserve goace may be needed for the emergency replacement of failed components.?# Although

274t American Electric comments at 26; Delmarvareply at 7.
2742 JTC comments at 6-7.

2743 American Electric Power comments at 7-10. We discuss these comments in more detail in a separate section
devoted to constitutional issues. See infra, Section C.

27 ConEd comments at 12.
2745 Carolina Power & Light comments at 4; Virginia Electric comments at 13; American Electric comments at 32-38.
2% Duguesne Light comments at 3-4; Public Service Company of New Mexico comments at 5-7; NEES comments at 15.

2747 PECO comments at 7-8; Duguesne comments at 17; NU System Companies comments at 4-5; American Electric
comments at 23-24.

2148 NU System Companies comments at 5;
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capacity can sometimes be expanded, utilities argue for authority to deny access when providing access
would require the expansion of existing capacity.”* If Congress intended utilities to expand existing
capacity to accommodate new service providers, they argue, it would have granted utilities the power of
eminent domain for this purpose.?®

1129. Utility commenters present various approaches to determining the amount of reserved
capacity that should be recognized under the Commisson'srules. Some oppose precise quantifigble
reservations, advocating instead a case-by-case adjudication of the alowed reservation with deferenceto a
utility's prior practices. ! At least one commenter, however, supports quantifiable limits as a safe harbor
for access denids and suggests that a utility be permitted to reserve of 25% of remaining pole space.”

1130. Asfor safety and reliability factors upon which access can be denied, utilities urge the
Commission to resist the adoption of pecific rules because the circumstances affecting safety and reliability
aretoo diverse for precise regulatory packaging. One commenter suggests that the method of ddlivering
electricity varies among utilities and a single set of safety rules would not account for these varying ddlivery
methods?™  Although utilities have indicated that some broad nationd safety standards, such asthe
Nationd Electric Safety Code ("NESC"),>”** may be useful to guide parties regarding access generdly, they
argue dricter sandards beyond such accepted codes would not be workable. Instead, utilities propose
case-by-case adjudication of disputes because the range of applicable circumstances will frugtrate attempts

at regulatory specificity.?”>

1131. To some degree, the comments of LECs reflect concerns smilar to those expressed by
electric utilities. With respect to the definition of nondiscrimination, however, the Commission received a
diverse range of opinion from LEC commenters. Some LECs argue that nondiscrimination does not require
parity with the access terms that a facility owner provides to itsalf because the satute does not explicitly

2749 American Electric comments at 21; Kansas City Power & Light comments at 3.

27 New Mexico Public Service comments at 15.

"' Duguesne comments at 17; NU System Companies comments at 5.

2752 ConEd comments at 10.

2753 Duguesne comments at 21.

21541993 National Electric Safety Code, Institute of Electrical and Electronics Engineers, Inc. (1992).

2755 PECO comments at 6; NEES comments at 14.
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require such parity,”™ or because requiring parity would work an uncondtitutiona taking by relegating a
facility owner to non-owning status.?>" Other LECs argue that nondiscrimination obligates facility owners
to provide access similar to what the owner provides to itsalf for similar uses.?® Another commenter
suggests that the requirement of nondiscrimination prohibits discrimination againg entities competing againgt
the facility owner's effiliate, but does not necessarily require parity aslong as the facility owner does not
impose unreasonable impediments on the use of the facility by unaffiliated entities. >

1132. Generdly, LECs oppose detailed rules regarding nondiscrimination and access, arguing in
favor of flexibility to accommodate individua circumstances,?”® and to promote private industry
negotiation.”® LEC commenters cite avariety of Stuations that, in their view, present circumstances that
cannot be regulated beyond the articulation of broad guidelines or principles. They argue againg the
impodgtion of standards for determining sufficient cgpacity because utilities need flexibility to make good
faith judgments about future service demands.#®> One LEC commenter, however, advocates capacity
reservations based on afive-year business forecast.?®®

1133. Similarly, LECs oppose specific sandards governing access denias due to safety and
engineering concerns. LECs argue that municipa rules have governed this area for years, obviating the
need for federd guiddines®® In their view, established safety codes exist and additional standards
imposed at the federal level may conflict with these accepted standards.?® A wide varigty of concerns
could affect the safety and reliability of anetwork and attachments to poles within a network, according to
commenters, including wind resistance, loca height regulations, working space requirements between

2756 Ameritech comments at 34; PacTel comments at 19-20.

2157 GTE comments at 23-24.

2158 Bel| Atlantic commentsat 13; NYNEX comments at 14.

2759 PacTel comments at 19-21.

27%% pacTel comments at 18.

27°1 SBC comments at 15-16; GTE comments at 22-23; Rural Tel. Coalition at 10.

22 USTA comments at 10; Ameritech comments at 37; BellSouth comments at 14-15; PacTel comments at 20.
2783 SBC comments at 18-19.

2784 Ameritech comments at 38; GTE comments at 25-26; Bell South comments at 16-17.

2785 GTE comments at 25-26; Bell Atlantic comments at 14.
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attachments, nationd safety codes and federal and state occupationa safety rules.?® Although the precise
language of section 224(f)(2) dlows dectric utilities to deny access for safety, reliability, and engineering
concerns, LECs contend they confront the same concerns and need the same authority to deny access
when safety or network rdiability is jeopardized.®®’

1134. 1XCsargue that nondiscrimination requires an incumbent LEC to provide access on the
same terms and conditions that apply to the incumbent LEC or its &ffiliate.?®® One IXC suggests that all
users of poles and rights-of-way should pay the same rate regardless of the service provided. Under this
view, uniform pricing would promote incipient competition.?® X Cs contend, however, that access
obligations are not reciprocal or symmetrica under section 224. Rather, they contend regulatory
asymmetry is required under section 251(b)(4) because that section incorporates section 224 which
specificaly exempts incumbent LECs from the class of entities entitled to access.#™

1135. On capacity questions, IXCs argue strongly for limits on the amount of capacity utilities can
reserve for future use. Essentidly, they contend the reservation of space, if dlowed at dl, must be
circumscribed by precise sandards. For example, a reservation might be alowed for use within a one-year
forecast period.?’”* 1XCsdso contend that claims of insufficient capacity must be scrutinized carefully and
that LECs, to the extent they deny access due to capacity condraints, must carry the burden of proving
access requests from competitors cannot be accommodated.?’2

1136. Asfor safety and riability concerns, AT& T argues for specific Sandards to define
circumstances under which access can be denied. Whether or not quantifiable standards are adopted,
AT&T suggests that the burden of proof should be on utilities to prove they meet gpplicable standards
because utilities or other facility owners, rather than the parties requesting attachments, would have access
to information needed to evauate a particular clam.?””® Moreover, AT& T argues, under the literal terms of

27%6 Bel| South comments at 16-17.

2787 Bell Atlantic comments at 14; Ameritech comments at 38; NY NEX comments at 14.
2788 M CI comments at 21; Sprint comments at 16.

27%% Sprint comments at 17-18.

1% See 47 U.S.C. § 224(a)(5); AT& T reply at 24. One LEC argues, however, that section 251 obligations apply to all
LECs, including IXCsif they become L ECs within the meaning of the Act. PacTel reply at 23.

ZMAT& T comments at 16.
22 M Cl comments at 23; AT& T comments at 17; Sprint comments at 16-17.

2 AT& T comments at 17-18.
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section 224(f)(2), only eectric utilities, not incumbent LECs, have explicit authority to justify access denias
based on safety, rdliability or engineering concerns.’™

1137. CAPS favor aliterd congtruction of nondiscrimination, arguing that aloose definition of the
term could entice incumbent LECs and utilities to obstruct competition.?””> Despite recognition that, for the
most part, incumbent L ECs have been cooperative in alowing access to poles, they contend that on severa
occasions, LECs and utilities have obstructed such access. ™ With respect to capacity sufficiency, CAPS
agree with LECsthat available capacity is a fact-dependent issue, but encourage the Commission to
edtablish sandards that would ensure access when exigting facilities can be configured to accommodate
new telecommunications entrants.>”””  In addition, they support placing the burden of proof to judtify denias
of access on LECs and utilities subject to an audit of LEC outside plant records.”®  Similarly, with respect
to safety and reiability issues, CAPS advocate the adoption of standards requiring quantifiable threats to
safety or reliability before access can be denied.”” They, dong with the Telecommunications Resdlers
Asociation, also favor imposing proof burdens on LECs and utilities in such cases ™ In addition, CAPS
support limits on survey or engineering fees that utilities may charge before proceeding with a competitor's
attachment or other facility ingtalation.?®*

1138. Cable operators emphasize that access to poles, conduits and other facilities of LECs and
utiliiesis critica to their ability to compete in the provison of telecommunications services as facilities
based competitors?®? Generdly, cable operators support a definition of nondiscrimination that ensures
that utilities cannot provide access to their facilities that is inferior to that provided to themsalves or their

274 AT&T reply at 11.

2175 American Communications Services comments at 6.

2176 American Communications Services comments at 6; GST Telecom comments at 4.

""" MFS comments at 10; American Communications Services comments at 7.

27 A merican Communications Services comments at 7; MFS comments at 11.

2" MFS comments at 11; GST Telecom comments at 5.

2% M FS comments at 11; GST Telecom comments at 5; Telecommunications Resellers Assn. comments at 13.
28 M FS comments at 11; GST Telecom comments at 6.

2182 NCTA comments at 3-4.
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afiliates”® Moreover, small cable operators expressed support for the adoption of detailed national rules
which they contend will strengthen their ability to negotiate acceptable pole attachment terms. ##

1139. With respect to capacity concerns, cable operators urge the Commisson to construe
narrowly the conditions under which access can be denied based on claims of insufficient capacity.
Because accessis critica to facilities-based competition, they argue, the Commission should adopt capacity
gandards that presume the availability of access aslong asthe new competitor can overcome whatever
obstacles stand in the way of making the pole or facility capable of additional atachments.?® To
underscore the importance of access to facilities-based competition, NCTA notes that Congress explicitly
incorporated access to poles, conduits and rights-of-way in both section 251(b)(4) and section 271(c)(2)
of the 1996 Act, recognizing that accessibility to such facilitiesis critical to finding genuine competition in the
provison of locd exchange service.’®

1140. Similarly, with regard to access denials based on claims of safety, reliability or engineering
concerns, cable operators support using the NESC as the benchmark for resolving disputes over such
issues. To the degree factors or standards other than those set forth in the NESC are relied upon to justify
access, cable operators support a presumption that such denials are unreasonable and support the
imposition of proof burdens on any LEC or utility making such dams.#®

1141. Intheir comments, Sate commissons emphasize their experience in dedling with pole
attachment issues. One state commission indicates that its procedures for handling disputes concerning
access to poles, conduits, and rights-of-way are sufficient and that any changesin procedures are
unnecessary at thistime.?® Moreover, sate Commissions emphasize that the statute itsdlf recognizes the
prominent role of state and loca regulation in the area of pole attachments, citing the preservation of Sate
preemption of federal rules when a state has regulated in this area. #*°

2783 Cole comments at 18.

278 Small Cable Business Association Comments at 21.
278 Summit comments at 1; Cole comments at 17.

"% NCTA comments at 12.

28 NCTA comments at 12; Cole comments at 18.

2788 ||linois Commission comments at 72.

278 Digtrict of Columbia Commission comments at 9.
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1142. With respect to the definition of nondiscrimination, state commissions urge us to ensure that
incumbent LECs provide access to poles and other facilities on terms that do not discriminate unreasonably
between smilarly situated carriers.>® The Ohio Consumers Counsdl agrees, suggesting that
nondiscrimination requires that LECs provide competitors access on the same terms it providesto itself or
its affiliates?* Asfor the various reasons that may be asserted to justify denial of access, the Ohio
Commission and Ohio Consumers Counsd argue that a heavy burden should be placed on the LEC or
utility denying access to demongtrate whenever capacity congraints, safety issues or reliability concerns are
clamed for the access denid .#*

C. Discussion
Q) Generally

1143. We conclude that the reasonableness of particular conditions of access imposed by a utility
should be resolved on a case-specific basis. We discuss below the forum for such resolutions.?* The
record makes clear that there are Imply too many variables to permit any other gpproach with respect to
access to the millions of utility poles and untold miles of conduit in the nation.?”** The broader access
mandated by the Act, in conjunction with the reasonableness variables mentioned here, will likely increase
the number of disputes over access. In turn, this may cause smal incumbent LECs and small entitiesto
incur the need for additional resources to evauate, process, and resolve such disputes, as well asto make
poles and conduits physically ble.#* We will not enumerate a comprehensive regime of specific
rules, but instead establish afew rules supplemented by certain guiddines and presumptions that we believe
will facilitate the negotiation and mutua performance of fair, pro-competitive access agreements. We will
monitor the effect of this gpproach and propose more specific rules at alater date if reasonably necessary
to facilitate access and the development of competition in telecommunications and cable services. We
believe that the rules, guidelines and presumptions established herein strike the appropriate baance

219 |linois Commission comments at 73-74; Texas Commission comments at 3; California Commission comments at 5.

2% Ohio Consumers Counsel comments at 5-6.

2792 Ohio Commission comments at 11-12; Ohio Consumers Counsel comments at 5-6.
2193 Seeinfra, Section E.

2194 Delmarva comments at 6.

2195 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.
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between the need for uniformity, on the one hand, and the need for flexibility, on the other, which should
minimize the regulaory burdens and economic impact for both smal entities and smal incumbent LECs 2%

1144. We dso address the impact on smal incumbent LECs. For example, the Rural Telephone
Coalition opposes adoption of sweeping nationd rules because loca circumstances will be relevant to
disputes over access to poles or rights-of-way.?”®” We have considered the economic impact of our rules
in this section on smdl incumbent LECs. For example, we have adopted a flexible regulatory approach to
pole attachment disputes that ensures consideration of loca conditions and circumstances.

1145. Our determination not to prescribe numerous specific rulesis supported by
acknowledgements in the relevant nationa industry codes that no single set of rules can take into account dl
of the issuesthat can arise in the context of asingle ingdlation or attachment. The NESC, one of the
national codesthat virtudly al commenters regard as containing reasonable atachment requirements,
contains thousands of rules and dozens of tables and figures, al designed to ensure "the practical
safeguarding of persons during the ingtdlation, operation, or maintenance of eectric supply and
communication lines and associated equipment.”#’%®

1146. For example, with respect to overhead wires, the NESC contains 64 pages of rules dictating
minimum "clearances” i.e,, the minimum separations between a particular wire, cable, or other piece of
equipment and other wires, cables, equipment, structures, and property.”* A short list of only afew of the
variablesin that discusson includes: the type of wire or equipment in question; the type of current being
tranamitted; the nature of the structure supporting the wires, the proximity and nature of other equipment
and gructures; the temperature of the conducting e ement; and the use of the land below the wires. These
Separation requirements dictate the required distances between various wires and other transmission and
digtribution equipment, as well distances between such equipment and other objects that are not a part of
the transmission and digtribution network. Prescribed separations between wires will vary between the
point at which wires are attached to a pole and a mid-points between poles, with the latter separations
dictated by the predicted amount of sag that the wires will experience. The amount of sag will itsalf depend
upon additional variables. Changing just one variable can radically ater the separation requirements. 2%

27% See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.

T RTC comments at 14.

2% NESC § 010.

199 NESC § 23.

2800 Eor example, depending upon other conditions there are at least 16 potentially applicable clearance requirements

relating specifically to wires passing over or near swimming pools. Separate sets of clearance requirements apply to
wiresin the vicinity of rail cars, and for wires attached near bridges.

548



Federd Communications Commisson 96-325

Other rules dictate: dectrical loading requirements that vary depending upon wind and ice conditions and
the predicted sag of the lines being ingtaled; structurd strength requirements that vary depending upon the
amount and type of indalations and the nature of the supporting structure; and line insulation requirements.
A whally separate and equdly extensive array of rules gpply to underground lines.

1147. Despite this specificity, the introduction to the NESC states that the code "is not intended as
adesign specification or an ingtruction manua."#*  Indeed, utilities typically impose requirements more
stringent than those prescribed by NESC and other industry codes.®*  In some cases dricter requirements
and redtrictions are dictated by federal, state, or loca law.?® Potentidly gpplicable federa regulations
include rules promulgated by the Federd Energy Regulatory Commisson ("FERC") and by the
Occupationa Safety and Hedlth Administration ("OSHA™).2*  Various redtrictions can apply at the state
levd aswdl.®® Some loca reguirements governing zoning, aesthetics, or road clearances impose more
gtringent or more specific requirements than those of the national industry codes or of federd or Sate
IaN.2806

1148. In addition to operating under federa, state, and loca requirements, a utility normally will
have its own operating standards that dictate conditions of access.®*” Utilities have developed their own
individual standards and incorporated them into pole attachment agreements because industry-wide
standards and applicable legd requirements are too genera to take into account al of the variables that can
arise®® A utility'sindividua standards cover not smply its policy with respect to atachments, but all
aspects of itsbusiness. Standards vary between companies and across different regions of the country

2801 NESC § 010.

2802 NU comments at 4-5; Bell South comments at 16-17; Virginia Electric comments at 10-12; Carolina comments at 4,
NEES commentsat 11.

2803 NEES comments at 6, 11; PECO comments at 2; Duquesne comments at 11-12; Virginiacomments at 11-12

2804 Taxas Commission comments at 4; NEES comments at 11; American Electric comments at 25ee 29 C.F.R. 88
1910.268, 1910.269.

289 NEES comments at 6 €iting M assachusetts statute prohibiting electric utilities from permitting attachments to their
transmission facilities); Duquesne comments at 11-12 (describing similar restriction under Wisconsin law).

28%% American Electric comments at 36; Delmarva comments at 10-11; Ameritech comments at 38; PECO comments at 2.;
Duguesne comments at 11-13; ConEd comments at 11.

2807 A merican comments at 26, 36; NEES comments at 11.

2808 \VVirginia Power comments at 13; NEES comment at 11; NU comments at 4-5.
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based on the experiences of each utility and on loca conditions®®  As Duguesne notes, the provision of
electricity isthe result of varied engineering factors that continue to evolve.®"° Because there is no fixed
manner in which to provide eectricity, thereis no way to develop an exhaudtive list of pecific safety and
reliability standards.®"* In addition, increasing competition in the provision of dectricity isforcing ectric
utilities to engineer their sysems more precisaly, in away that istailored to meet the specific needs of the
electric company and its customers.®? As aresult, each utility has developed its own internd operating
standards to auit itsindividual needs and experiences. ®*3

1149. The record contains numerous factors that may vary from region to region, necessitating
different operating procedures particularly with respect to attachments. Extreme temperatures, ice and
snow accumulation, wind, and other weather conditions dl affect a utility's safety and engineering
practices® In some instances, machinery used by loca industries requires higher than normal clearances.
Particular utility work methods and equipment may require specific separations between attachments and
may redtrict the height of the poles that a utility will use®™ Theinddlation and maintenance of
underground facilities raise distinct safety and rdiability concerns.?% It isimportant that such variables be
taken into account when drafting pole attachment agreements and considering an individud attachment
request. The number of variables makes it impossible to identify and account for them dl for purposes of
prescribing uniform standards and requirements.®'” Universally accepted codes such as the NESC do not
attempt to prescribe specific requirements applicable to each attachment request and neither shal we.

1150. We are senditive to concerns of cable operators and telecommunications carriers regarding
utility-imposed redtrictions that could be used unreasonably to prevent access.?*® We note in particular

2809 ConkEd comments at 5; Duguesne comments at 7; NEES comments at 11.

2810 Dyquesne comments at 21.

21 d.; UTC reply at 20.

2812 Dyquesne comments at 21.

*%1% ConEd reply at 2.

814 NEES comments at 11; Carolina comments at 4; American Electric comments at 31.
2815 American Electric comments at 20; NEES comments at 11; Carolina comments at 4.
2816 ConEd comments at 7; Kansas City comments at 3-4; UTC reply at 20.

2817 American Electric comments at 18-20, 36; Delmarvareply at 7-8.

2818 Cole comments 3-7.
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that a utility that itsalf is engaged in video programming or tedecommunications services has the ability and
the incentive to use its control over didribution facilities to its own competitive advantage. A number of
utilities have obtained, or are seeking, the right and ability to provide telecommunications or video
programming services®® We agree, however, with Dugquesne that the best safeguard is not the adoption
of acomprehengve set of substantive engineering standards, but the establishment of procedures that will
require utilities to justify any conditions they place on access®* These procedures are outlined in section
E below. In the next two sections, we set forth rules of genera applicability and broader guidelines relating
to specific issues that are intended to govern access negotiations between the parties.

2 Specific Rules

1151. We edtablish five rules of generd applicability. Fird, in evaluating arequest for access, a
utility may continue to rely on such codes as the NESC to prescribe standards with respect to capacity,
safety, reliability, and generd engineering principles. We have no reason to question the reasonableness of
the virtualy unanimous judgment of the commenters, many of whom have otherwise diverse and conflicting
interests, in thisregard.”**  Utilities may incorporate such standards into their pole atachment agreements
in accordance with section 224(f)(2). Other industry codes also will be presumed reasonable if shown to
be widdy-accepted objective guides for the ingtalation and maintenance of dectrical and communications
facilities

1152. Second, federa requirements, such as those imposed by FERC and OSHA, will continue to
apply to utilities to the extent such requirements affect requests for attachments to utility facilities under
section 224(f)(1). We see no reason to supplant or modify gpplicable federa regulations promulgated by
FERC, OSHA, or other federd agencies acting in accordance with their lawful authority.

1153. Third, we will consder gtate and local requirements affecting pole attachments. We note
that section 224(c)(1) provides:

Nothing in this section shdl be construed to gpply to, or to give the Commission jurisdiction
with respect to rates, terms and conditions, or access to poles, ducts, conduits, and rights-

8% Colereply at 3-7.
2820 Dyguesne comments at 21.

2821 Cole comments at 22; American Electric comments at 22; NCTA reply at 6-7; UTC reply at 15-16; Virginia Power
reply at 6; Ohio Edison reply at 23-24.

551



Federd Communications Commisson 96-325

of-way as provided in subsection (f), for pole attachmentsin any case where such matters
are regulated by the State.

1154. In a separate section we discuss the authority of a ate to preempt federd regulation of pole
attachments®*  For present purposes, we conclude that state and loca requirements affecting attachments
are entitled to deference even if the state has not sought to preempt federa regulations under section
224(c).®* The 1996 Act increased significantly the Commission's role with respect to attachments by
creating federal access rights and obligations, which for decades had been the subject of state and loca
regulation. Such regulations often relate to matters of loca concern that are within the knowledge of locd
authorities and are not addressed by standard codes such the NESC.#* We do not believe that
regulations of this sort necessarily conflict with the scheme established in this Order.  More specificdly, we
see nothing in the gtatute or in the record that compels us to preempt such locd regulations as a matter of
course. Regulated entities and other interested parties are familiar with exigting state and loca requirements
and have adopted operating procedures and practices in reliance on those requirements. We believe it
would be unduly disruptive to invaidate summaxrily al such loca requirements. We thus agree with
commenters who suggest that such state and loca requirements should be presumed reasonable.®*  Thus,
even where a state has not asserted preempitive authority in accordance with section 224(c), state and local
requirements affecting pole attachments remain applicable, unless a complainant can show adirect conflict
with federd policy. Where alocd requirement directly conflicts with arule or guiddine we adopt herein,
our ruleswill prevail. We note that a standard prescribed by the NESC is not a specific Commission rule,
and therefore a state requirement that is more redtrictive than the corresponding NESC standard may il

apply.

1155. Itisimportant to note that the discretion of state and local authorities to regulate in the area
of pole atachments is tempered by section 253, which invaidates dl state or local legal requirements that
"prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications sarvice" %" This redtriction does not prohibit a state from imposing "on a competitively
neutral basis and consstent with section 254, requirements necessary to preserve and advance universa
sarvice, protect the public safety and welfare, ensure the continued quality of telecommunications services,

222 47 U.S.C. § 224(c)(1).

*%2% Seeinfra, Section E.

*%2* New M exico comments at 12; Ohio comments at 11.

2825 See supra, Section B.2.

2826 PECO comments at 2; Kansas City comments at 2-3; NEES reply at 13.

2627 47 U.S.C. § 253(a).
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and safeguard the rights of consumers"#?  In addition, section 253 specifically recognizes the authority of
date and loca governments to manage public rights-of-way and to require fair and reasonable
compensation for the use of such rights-of-way.%

1156. Fourth, where accessis mandated, the rates, terms, and conditions of access must be
uniformly applied to dl telecommunications carriers and cable operators that have or seek access. %
Except as specificaly provided herein, the utility must charge dl parties an attachment rate that does not
exceed the maximum amount permitted by the formula we have devised for such use, and that we will
revise from time to time as necessary.®*  Other terms and conditions also must be gpplied on a
nondiscriminatory bass. %

1157. Fifth, except as pecificaly noted below, a utility may not favor itself over other parties with
respect to the provision of telecommunications or video programming services.?* We interpret the
datutory requirement of nondiscriminatory access as compelling this result, particularly when reed in the
context of other provisons of the satute. This dement of nondiscrimination is evident in section 224(g),
which requires a utility to impute to itself or to its affiliate the pole attachment rate such entity would be
charged were it a non-affiliated entity.®* Further, we believe it unlikely that Congress intended to alow an
incumbent LEC to favor itsaf over its competitors with repect to attachments to the incumbent LEC's
facilities, given that section 224(a)(5) has just the opposite effect in that it operates to preclude the
incumbent LEC from obtaining access to the facilities of other LECs. A utility will be able to discriminate in
favor of itsdlf with respect to the provision of telecommunications or cable services only as expresdy
provided herein.

1158. Asde from the conditions described above, we will not adopt specific rules to determine
when access may be denied because of capacity, safety, reliability, or engineering concerns. In addition,

2828 47 U.S.C. 8§ 253(b); section 254 sets forth specific provisions related to universal service.
2829 47 U.S.C. 8 253(c). See Ameritech reply at 10.

283047 U.S.C. 8 224(f)(1). Asnoted above, incumbent L ECs are excluded from the definition of "telecommunications
carrier" for purposes of section 224. 47 U.S.C. § 224(a)(5).

%% See 47 C.F.R. §1.1404.
?%%2 See supra, Sections 1V.G. and V.G. for adiscussion of the meaning of "nondiscriminatory."

2833 47 U.S.C. § 224(f)(1);see Ohio Consumers' Counsel comments at 5; Californiacomments at 5; M Cl comments at 21;
Sprint comments at 16; ACSI comments at 6-7.

263 47 U.S.C. § 224(g).
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we reject the contention of some utilities that they are the primary arbiters of such concerns, or thet their
determinations should be presumed reasonable.”®* We recognize that the public welfare depends upon
safe and reliable provision of utility services, yet we adso note that the 1996 Act reinforces the vital role of
telecommunications and cable services. Asnoted above, section 224(f)(1) in particular reflects Congress
intention that utilities must be prepared to accommodate requests for attachments by telecommunications
carriers and cable operators.

3 Guidelines Governing Certain I ssues

1159. In addition to the rules articulated above, we will establish guidelines concerning particular
issues that have been raised in this proceeding. These guidelines are intended to provide generd ground
rules upon which we expect the parties to be able to implement pro-compstitive attachment polices and
procedures through arms-length negotiations, rather than having to rely on multiple adjudications by the
Commission in response to complaints or by other forums. We do not discuss herein every issueraised in
the comments. Rather, we discuss only major issues that we believe will arise often. Issues not discussed
herein may be important in a particular case, but are not susceptible to any genera observation or
presumption.

1160. We note that a utility's obligation to permit access under section 224(f) does not depend
upon the execution of aforma written attachment agreement with the party seeking access. We understand
that such agreements are the norm and encourage their continued use, subject to the requirements of section
224. Complaint or arbitration procedures will, of course, be available when parties are unable to negotiate
agreements.

@ Capacity Expansions

1161. When a utility cannot accommodate a request for access because the facility in question has
no available space, it often must modify the facility to increase its capacity.”®’ In some cases, arequest for
access can be accommodated by rearranging existing facilities to make room for anew attachment. %
Another method of maximizing usesble capacity isto permit "overlashing,” by which anew cableis

2835 American Electric comments at 14, 21; NEES comments at 14; ConEd comments at 11; Delmarvareply at 8.
8% Seeinfra, Section E.
2837 Cole comments at 9; ConEd comments at 10; MFS comments at 10; NCTA reply at 5-6.

2838 GST Telecom comments at 5.
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wrapped around an existing wire, rather than being strung separately. ®* A utility polefilled to capacity
often can be replaced with ataller pole®® New underground ingtallations can be accommodated by the
installation of new duct, including subducts that divide a standard duct into four separate, smaller ducts.?*
Cable companies and others contend that there is rarely alack of capacity given the availability of taler
poles and additional conduits.®*? These commenters suggest that utilities should rarely be permitted to
deny access on the basis of alack of capacity, particularly sSince under section 224(h) the party or parties
seeking to increase capacity will be responsible for al associated costs. * Ultilities argue that neither the
datute nor its legidative history requires facility ownersto expand or dter ther facilities to accommodate
entities seeking to lease space.®* These commenters argue that, if Congress intended such aresult, the
statute would have imposed the requirement explicitly.?**

1162. A utility is able to take the steps necessary to expand capacity if its own needs require such
expanson. The principle of nondiscrimination established by section 224(f)(1) requires that it do likewise
for telecommunications carriers and cable operators.®®*  In addition, we note that section 224(f)(1)
mandates access not only to physicd utility facilities (i.e., poles, ducts, and conduit), but also to the rights-
of-way held by the utility. Thelack of capacity on a particular facility does not necessarily mean thereisno
capacity in the underlying right-of-way that the utility controls. For these reasons, we agree with
commenters who argue that alack of capacity on a particular facility does not automaticaly entitle a utility
to deny arequest for access. Since the modification costis will be borne only by the parties directly
benefitting from the modification,®*" neither the utility nor its ratepayers will be harmed, despite the
assertions of utilities to the contrary.®*®

2839 MFS comments at 10; GST Telecom comments at 5.

2840 Cole comments at 14-15.

2841 GST Telecom comments at 5; Cole comments at 17.

2842 Cole comments at 15.

2843 NCTA comments at 12; Summit comments at 1; MCI comments at 23.

284 American Electric reply at 19; ConEd reply at 5; U SWest reply at 7; GTE reply at 26; Virginia Power reply at 5.

2% SBC reply at 21.

2% AT& T reply at 14-15; MFSreply at 22. We note that this standard differs from the one we adopt for collocation of

equipment on incumbent LEC premises under section 251(c)(6)See supra, Section V1.
847 See infra, Section 2(b).
2848 See, €.9.,0Ohio Ed reply at 19.
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1163. In some cases, however, increasing capacity involves more than rearranging existing
attachments or ingalling anew pole or duct. For example, the record suggests that utility poles of 35 and
40 feet in height are rlatively standard, but that taller poles may not aways be readily available.®* The
transportation, instalation, and maintenance of taler poles can entail different and more costly practices.
Many utilities have trucks and other service equipment designed to maintain poles of up to 45 feet, but no
higher?®! Ingdling a50 foot pole may require the utility to invest in new and costly service equipment.®>
Expansion of underground conduit space entails a very complicated procedure, given the heightened safety
and reliability concerns associated with such facilities®* Local regulators may seek to redtrict the
frequency of underground excavations. We find it inadvisable to attempt to craft a specific rule that
prescribes the circumstances in which, on the one hand, a utility must replace or expand an exigting facility
in response to arequest for access and, on the other hand, it is reasonable for the utility to deny the request
due to the difficultiesinvolved in honoring the request. We interpret sections 224(f)(1) and (f)(2) to require
utilities to take al reasonable steps to accommodate requests for access in these Situations. Before denying
access based on alack of capacity, a utility must explore potential accommaodations in good faith with the
party seeking access.

1164. We will not require telecommunications providers or cable operators seeking access to
exhaust any possibility of leasing capacity from other providers, such as through aresde agreement, before
requesting a modification to expand capacity.?®* Asindicated dsewhere in this Order, resae will play an
important role in the development of competition in telecommunications. However, aswe aso have noted,
there are benefits to facilities-based competition aswell. We do not wish to discourage unduly the latter
form of competition soldy because the former might better suit the preferences of incumbent utilities with
respect to pole attachments.

(b) Reservation of space by utility

2849 NEES comments at 8; Cole comments at 15.

289 Carolina comments at 3-4; American Electric comments at 23.
281 NEES comments at 8-9.

22 UTCreply at 17.

2853 American Electric comments at 20, 31; ConEd comments at 7; Kansas City comments at 3-4; UTC comments at 18.
Some commenters assert that expanding conduit capacity isimpractical. Delmarvareply at 7.

2854 See PNM comments at 20; Carolina comments at 5; American Electric reply at 14.
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1165. Utilities routingly reserve space on their facilities to meet future needs. ®* Loca economic
growth and property development may require an eectric utility to indal additiond lines or transformers
that use previoudy available space on the pole®* A utility may ingtal an underground duct in which it can
later ingtall additiond didribution lines, if necessitated by a subsequent increase in demand or by damage to
the origind lines®’” Resarving goace alows the utility to respond quickly and efficiently to changed
circumdstances. This practice, however, also can result in a utility denying access to atdecommunications
carrier or a cable operator even though there is unused capacity on the pole or duct.

1166. Thisissueisof particular concern because section 224(h) imposes the cost of modifying
attachments on those parties that benefit from the modification.?®®  If, for example, a cable operator seeks
to make an attachment on a facility that has no available capacity, the operator would bear the full cost of
modifying the facility to creste new capacity, such as by replacing an exigting pole with ataler pole. Other
parties with attachments would not share in the cog, unless they expanded their own use of the facilities at
the sametime. If the éectric utility decides to change a pole for its own benefit, and no other parties derive
a benefit from the modification, then the eectric company would bear the full cost of the new pole.

1167. Some commenters contend that utilities will reserve space on a pole and then claim there is
no capacity available, asaway of forcing cable operators and telecommunications carriers to pay for new
utility facilities. These commenters contend that we should redtrict or iminate the authority of utilities to
reserve space.”®® Utilities respond that it is unfair to force a utility to accommodate full occupation of its
facility by third parties and then to saddle the utility with the cost of modifying the facility when the utility's
own needs change and require a codtly increase in capacity.

1168. The near-universa public demand for their core utility services, whileimposing certain
obligations, arguably entitles utilities to certain prerogatives vis-a-vis other parties, including theright to
reserve capacity to meet anticipated future demand for those utility services.®* Recognition of such aright,

2855 American Electric comments at 43; UTC reply at 22.

2856 \/irginia Power comments at 8; American comments at 23; Connecticut Light comments at 5.
2857 Ohio Edison comments at 16-17; ConEd comments at 9.; Delmarvareply at 5.

*%%% Seeinfra, Section (C)(3).

?%%% M CI comments at 23; ACSI comments at 6-8; MFS comments at 7; Time Warner comments at 14; AT& T reply at
14-15.

2850 A EP comments at 42-43; Duquesne comments at 17; PECO comments at 7; Delmarva comments at 14.

281 pPNM comments at 8-9; American Electric comments at 13; ConEd reply at 4-5.
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however, could conflict with the nondiscrimination requirement of section 224(f)(1) which prohibits a utility
from favoring itself or its affiliates with repect to the provison of telecommunications and video
services 2 In addition, allowing space to go unused when a cable operator or tdlecommunications carrier
could make use of it isdirectly contrary to the gods of Congress.

1169. Baancing these concerns leads us to the following conclusons. We will permit an electric
utility to reserve space if such reservation is consistent with a bona fide development plan that reasonably
and specificdly projects a need for that space in the provison of its core utility service. The eectric utility
must permit use of its reserved space by cable operators and telecommunication carriers until such time as
the utility has an actud need for that space. At that time, the utility may recover the reserved space for its
own use. The utility shal give the displaced cable operator or telecommunications carrier the opportunity to
pay for the cost of any modifications needed to expand capacity and to continue to maintain its
attachment.®* An électric utility may not reserve or recover reserved space to provide
telecommunications or video programming service and then force a previous attaching party to incur the
cost of modifying the facility to increase capacity, even if the reservation of space were pursuant to a
reasonable development plan. The record does not contain sufficient data for us to establish a
presumptively reasonable amount of pole or conduit space subject that an eectric utility may reserve. If
parties cannot agree, disputes will be resolved on a case-by-case approach based on the reasonableness of
the utility's forecast of its future needs and any additiona information that is relevant under the
circumstances.

1170. With respect to a utility providing telecommunications or video services, we believe the
datute requires a different result. Section 224(f)(1) requires nondiscriminatory trestment of al providers of
such services and does not contain an exception for the benefit of such a provider on account of its
ownership or control of the facility or right-of-way. Congress seemed to perceive such ownership and
control as athreet to the development of competition in these aress, thus leading to the enactment of the
provison in question. Allowing the pole or conduit owner to favor itsdf or its affiliate with repect to the
provison of teecommunications or video services would nullify, to agreet extent, the nondiscrimination that
Congressrequired. Permitting an incumbent LEC, for example, to reserve space for locd exchange
sarvice, to the detriment of awould-be entrant into the local exchange business, would favor the future
needs of the incumbent LEC over the current needs of the new LEC. Section 224(f)(1) prohibits such
discrimination among telecommunications carriers. Asindicated above, this prohibition does not apply
when an dectric utility asserts a future need for capacity for eectric service, to the detriment of a

2862 Ohjo Consumers Counsel comments at 5-6; Delmarva comments at 8.

2883 This standard differs from the one we adopt for allocation of collocation space under section 251(c)(43ee supra,
Section VI.
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telecommunications carrier's needs, since the statute does not require nondiscriminatory trestment of all
utilities; rather, it requires nondiscriminatory trestment of al telecommunications and video providers.

(© Definition of " Utility"
1171. The access obligations of section 224(f) apply to any "utility,” which is defined as

any person who isaloca exchange carrier or an electric, gas, water, steam,
or other public utility, and who owns or controls poles, ducts, conduits, or
other rights-of-way used, in whole or in part, for any wire communications.
Such term does not include any railroad, any person who is cooperatively
organized, or any person owned by the Federal Government or any

State. ®*

1172. Arguably aprovider of utility service does not fal within this definition if it has refused to
permit any wired communications use of its facilities and rights-of-way since, in that casg, its facilities and
rights-of-way are not "used, in whole or in part, for wire communications.” Under this congruction, an
electric utility would have no obligation to grant access under section 224(f) until the utility voluntarily has
granted access to one communications provider or has used its facilities for wire communications.”* Only
after itsfacilities were being used for wire communications would the utility have to grant accessto all
telecommunications carriers and cable operators on a nondiscriminatory basis.

1173. We conclude that this congtruction of the statute is mandated by its plain language and is
indeed nondiscriminatory, since denid of accessto all discriminates againg none. We see no satutory
bass, however, for the argument made by some utilities that they should be permitted to devote a portion of
their poles, ducts, conduits, and rights-of-way to wire communications without subjecting al such property
to the access obligations of section 224(f)(1).%2* Those obligations goply to any "utility," which section
224(3)(1) defines to include an entity that controls "poles, ducts, conduits, or rights-of-way used, in whole
or in part, for any wire communications"**’ The use of the phrase "in whole or in part" demonstrates that
Congress did not intend for a utility to be able to restrict access to the exact path used by the utility for wire
communications. We further conclude that use of any utility pole, duct, conduit, or right-of-way for wire

2864 47 U.S.C. § 224(a)(1).
285 NU Systems comments at 2-3; UTC comments at 6-7.
285 See American Electric commentsat 12, n. 7.

2857 47 U.S.C. § 224(8)(1).
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communications triggers access to dl poles, ducts, conduits, and rights-of-way owned or controlled by the
utility, including those not currently used for wire communications.

1174. We rgect the contention that, because an dectric utility's interna communications do not
pose a compstitive threet to third party cable operators or telecommunications carriers, such internal
communications are not "wire communications' and do not trigger access obligations.?®  Although interna
communications are used solely to promote the efficient digtribution of eectricity, the definition of "wire
communication” is broad and clearly encompasses an dectric utility's internd communications. %

(d) Application of Section 224(f)(2) to Non-Electric Utilities

1175. While dl utilities are subject to the access obligations of section 224(f)(1), the provisons of
section 224(f)(2), permitting a utility to deny access due to alack of capacity or for reasons of safety,
reliability, and generdly gpplicable engineering purposes, goply only to "a utility providing eectric service. .
.."#° Based on this satutory language, some commenters suggest that LECs and other utilities that do not
provide dlectric service must grant requests for access, regardiess of any concerns relating to safety,
reliability, and generd engineering principles®™  If thereisalack of capacity, a LEC must create more
capacity, according to these commenters. ™

1176. While the express language of sections 224(f)(1) and (f)(2) suggests that only utilities
providing electric service can take into consideration concerns relating to safety and reiability, we are
reluctant to ignore these concerns smply because the pole owner is not an dectric utility. Even parties
seeking broad access rights under section 224 recognize that, in some circumstances, a LEC will have
legitimate safety or engineering concerns that may need to be accommodated.”®” We believe that
Congress could not have intended for a telecommunications carrier to ignore safety concerns when making
pole attachment decisons. Rather than reach this dangerous result which would require usto ignore the

2858 See UTC comments at 7; Delmarvareply at 5.

?%%% See 47 U.S.C. 3(51) ("The term 'wire communication” . . . means the transmission of writing, signs, signals, pictures,
and sounds of all kinds by aid of wire, cable, or other like connection . . .").

2570 47 U.S.C. § 224(f)(2).
271 Seg, e.¢.,AT& T comments at 16-17.
72| d, at 16-17.

273 AT& T reply at 17, n. 40
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dictates of sections 1%™ and 4(0)*™ of the Communications Act, we concude that any utility may take into
account issues of capacity, safety, riability and engineering when consdering attachment requests,
provided the assessment of such factorsis done in a nondiscriminatory manner.

1177. Nevertheless, we believe that section 224(f)(2) reflected Congress acknowledgment that
issues involving capacity, safety, reliability and engineering raise heightened concerns when eectricity is
involved, because dectricity isinherently more dangerous than telecommunications services. Accordingly,
athough we determine that it is proper for non-electric utilities to raise these matters, they will be scrutinized
very carefully, particularly when the parties concerned have a competitive relationship.

(e Third-Party Property Owners

1178. Section 224(f)(1) mandates that the utility grant accessto any pole, duct, conduit, or right-
of-way that is"owned or controlled by it." Some utilities and LECs argue that certain private easement
agreements, when interpreted under the gpplicable State property laws, deprive the utilities of the ownership
or control that triggers their obligation to accommodate a request for access.®™ M oreover, they contend,
access to public rights-of-way may be restricted by state law or local ordinances.®”” Opposing
commenters contend that the addition of cable televison or tdecommunications facilities is competible with
electric service and therefore does not violate easements that have been granted for the provision of eectric
sarvice®”® These commenters also assart that the statute does not draw specific distinctions between
private and public easements.®” Further, some cable operators contend that utility easements are
accessible to cable operators pursuant to section 621(a)(2) of the Communications Act aslong as the
easements are physically compatible with such use, regardless of the terms of awritten easement
agreement.®®  Another commenter suggests utilities are best positioned to determine when access requests
would affect a private easement, foreclosing the need to determine whether a private owner would consent

2874 47 U.S.C. § 151 (establishing the Commission for the purpose of promoting a “rapid, efficient Nation-wide, and
world-wide wire and radio and communication service with adequate facilities .. . . [and] promoting safety of life and

property ...").

2875 47 U.S.C. § 154 (0) (promoting the "safety of life and property" with respect to the use of radio and wire
communications).

287 UTC comments at 7-8; GVNW comments at 9; U S West reply at 6; BellSouth reply at Sse BOMA reply at 3.
7 Rural Tel. reply at 4.

2878 Cole comments at 16-17.

279 MFSreply at 16.

28% Cole comments at 17; e 47 U.S.C. § 541(8)(2).
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to the requested attachment.®*  Asfor local ordinances restricting access to public rights-of-way, one
commenter suggests that such redtrictions would violate section 253(a) of the Act, which blocks state or
locd rulesthat prohibit competition.?#

1179. The scope of a utility's ownership or control of an easement or right-of-way is a matter of
state law.”#  We cannot structure general access requirements where the resolution of conflicting clams as
to a utility's control or ownership depends upon variables that cannot now be ascertained. We reiterate
that the access obligations of section 224(f) apply when, as a matter of sate law, the utility owns or
controls the right-of-way to the extent necessary to permit such access.

1180. Section 621(a)(2) states that a cable franchise shall be construed as authorizing the
congtruction of cable facilitiesin public rights-of-way and "through easements . . . which have been
dedicated for compatible uses. . . ."#* The scope of a cable operator's access to easements under this
provision has been the subject of anumber of court opinions.®®* To the extent section 621(a)(2) has been
construed to permit access to easements, a cable operator must be permitted to attach to utility poles,
ducts, and conduits within such easements in accordance with section 224(f).

1181. Findly, we disagree with those utilities that contend that they should not be forced to
exercise their powers of eminent domain to establish new rights-of-way for the benefit of third parties. %
We bdlieve a utility should be expected to exercise its eminent domain authority to expand an existing right-
of-way over private property in order to accommodate a request for access, just asit would be required to
modify its poles or conduits to permit attachments. Congress seems to have contemplated an exercise of
eminent domain authority in such cases when it made provisons for an owner of aright-of-way that "intends
to modify or dter such .. .. right-of-way . .. "%

28 AT& T reply at 18.

2882 gprint reply at 18.

2853 See S. Rep. No. 580, 95th Cong., 1st Sess. 16 (1977).

2884 47 U.S.C. § 541(9)(2).

% TCI of North Dakota, Inc. v. Schriock Holding Co11 F.3d 812 (8th Cir. 1993)Media General Cable of Fairfax,
Inc. v. Sequoyah Condominium Council of Co-Owner,991 F.2d 1169 (4th Cir. 1993)Cable Holdings of Georgia, Inc. v.
McNeil Real Estate Fund VI, Ltd.953 F.2d 600 (11th Cir.)cert. den'd, 506 U.S. 862 (1992);Cable Investments, Inc. v.
Woolley, 867 F.2d 151 (3d Cir. 1989).

2886 Byt see UTC comments at 15; Ohio Edison comments at 14-15.

2687 47 U.S.C. § 224(h).
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)] Other Matters

1182. Utilities stress the importance of ensuring that only qualified workers be permitted in the
proximity of utility facilities. Some utilities seek to limit access to their facilities to the utility's own specialy
trained employees or contractors, particularly with respect to underground conduits.®® A ccording to these
commenters, parties seeking to make attachments to utility facilities should be required to pay for the use of
the utility's workersiif the utility concludes that only its workers arefit for the job. While we agree that
utilities should be able to require that only properly trained persons work in the proximity of the utilities
lines, we will not require parties seeking to make attachments to use the individua employees or contractors
hired or pre-desgnated by the utility. A utility may require that individuas who will work in the proximity of
electric lines have the same qudifications, in terms of training, as the utility's own workers, but the party
seeking access will be able to use any individua workers who meet these criteria Allowing a utility to
dictate that only specific employees or contractors be used would impede the access that Congress sought
to bestow on telecommunications providers and cable operators and would inevitably lead to disputes over
rates to be paid to the workers.

1183. Some dectric utilities argue that high voltage transmisson facilities should not be accessible
by telecommunications carriers or cable operators under section 224(f)(1).%* These commenters contend
that transmission facilities, which are used for high voltage transmissons over great distances, are far more
delicate and dangerous than local didribution facilities. Permitting attachments to transmisson facilities, they
argue, poses a greater risk to the safety and reliability of the eectric distribution system than is the case with
digribution lines. They further date that transmisson facilities generdly are not located where cable
operators and telecommunications carriers need to ingal facilities. ConEd suggests that transmisson
towers do not even fal within the scope of the statute.

1184. Section 224(f)(1) mandates accessto "any pole, duct, conduit, or right-of-way," owned or
controlled by the utility. The utilities do not suggest that transmission facilities do not use poles or rights-of-
way, for which the statute does mandate the right of access. The utilities arguments for excepting
transmission facilities from access requirements are based on safety and reliability concerns. We believe
that the breadth of the language contained in section 224(f)(1) precludes us from making a blanket
determination that Congress did not intend to include transmission facilities. Aswith any facility to which
access is sought, however, section 224(f)(2) permits the dectric utility to impose conditions on access to
tranamission facilities, if necessary for reasons of safety and rdiability. To the extent safety and rdiability

28%8 K ansas City at 3-4.
2889 NEES comments at 15-16; PECO comments at 4.

289 ConEd comments at 6.
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concerns are greater a a transmission facility, the statute permits a utility to impose dricter conditions on
any grant of access or, in appropriate circumstances, to deny accessiif legitimate safety or reliability
concerns cannot be reasonably accommaodated.

1185. We note that some commenters favor a broad interpretation of "pole, duct, conduit, or right-
of-way" because that approach would minimize the risk that a " pathway" vital to competition could be shut
off to new competitors®* Others argue for a narrow construction of this statutory phrase, contending that
Congress addressed access to other LEC facilities elsawhere in the 1996 Act.?®* We recognize that an
overly broad interpretation of this phrase could impact the owners and mangers of smdl buildings, as well
as smdl incumbent LECs, by requiring additiona resources to effectively control and monitor such rights-
of-way located on their properties.”®** We do not believe that section 224(f)(1) mandates that a utility
make space available on the roof of its corporate offices for the ingdlation of a telecommunications
carier's transmission tower,”* athough access of this nature might be mandated pursuant to a request for
interconnection or for access to unbundled eements under section 251(c)(6).2%* The intent of Congressin
section 224(f) was to permit cable operators and telecommunications carriers to "piggyback” aong
ditribution networks owned or controlled by utilities, as opposed to granting access to every piece of
equipment or red property owned or controlled by the utility.*%

1186. The statute does not describe the specific type of telecommunications or cable equipment
that may be attached when access to utility facilitiesis mandated.®® \We do not believe that establishing an
exhaudtive ligt of such equipment is advisable or even possible. We presume that the Size, weight, and other
characteridics of attaching equipment have an impact on the utility's assessment of the factors determined
by the statute to be pertinent -- capacity, safety, reliability, and engineering principles. The question of
access should be decided based on those factors.

2091 47 . S.C. § 224(f)(2).

292 AT& T comments at 14.

2898 Ameritech reply at 8; NYNEX reply at 8; PacTel reply at 22.
?%%* See Regulatory Flexibility Act, 5 U.S.C. §8 601 et seq.

28% See Winstar comments at 3.

28% See supra, Section VI1.B.

2897 Ohio Edison reply at 12.

2898 "The term 'pole attachment' means any attachment by a cable television system or provider of telecommunications
service to a pole, duct, conduit, or right-of-way owned or controlled by a utility." 47 U.S.C. § 224(a)(4).
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3. Congtitutional Takings
a. Background

1187. The access provisions of section 224(f) redtrict the right of a utility to exclude third parties
from its property and therefore may raise Fifth Amendment issues®*  While we have no jurisdiction to
determine the condtitutionality of afederal statute, congtitutional concerns are relevant for purposes of
congtruing a statute®®  For that reason, we here consider the congtitutional issues raised in the comments.

b. Comments

1188. A number of utilities suggest that we must construe section 224(f) as permitting them to
make the ultimate decison as to whether to grant access to their facilities and rights-of-way, on the grounds
that a statute compelling them to grant access would be an uncongtitutiona taking of their private property
under the Fifth Amendment.®* AEP notesthat in FCC v. Florida Power Corp. the Supreme Court
upheld the 1978 Pole Attachments Act, in part because nothing in that statute compelled utilities "to enter
into, renew, or refrain from terminating pole attachment agreements.” % By contrast, the Supreme Court
held that a gate law requiring alandlord to permit a cable operator to ingtal and maintain cable facilities
over the landlord's apartment building congtituted a taking of private property.®® On the basis of these
cases, AEP contends. "To pass condtitutional muster, the access required under section 224(f)(1) must be
voluntary."®**  Likewise, Puget argues. "If the Commission interprets the act's access requirement broadly
as mandating access to the facility owner's property to al who desire it, the Takings Clause would be
violated."#%

1189. Other utilities argue that the Fifth Amendment isimplicated by the access requirements of
section 224(f)(1), but stop short of contending that mandating access under the statue renders it

8% See |oretto v. Teleprompter Manhattan CATV Corp458 U.S. 419 (1982).
2900 Bel| Atlantic Telephone Cos. v. FCC24 F.3d 1441, 1445 (D.C. Cir. 1994).

2t AEP comments at 7-10; Virginia Electric comments at 4; GTE comments at 23; Puget comments at 3; UTC comments
a 4.

2992 480 U.S. 245, 251 n. 6 (1987).
2903 oretto v. Teleprompter Manhattan CATV Corp458 U.S. 419 (1982).
2904 AEP comments at 7.

2905 pyget comments at 3.
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uncondtitutional. U SWest bdlieves that any discussion of access under section 224(f)(1) "would be
incomplete without explicit recognition of the fact that such mandatory occupation . . . congtitutes the taking
of private property. As such, both the Commission and respective sate regulatory agencies must ensure
that LECs receive just compensation for their taken property.”#%® Virginia Power bdieves that any
mandatory access requirement would result in ataking of private property, and notes "the potential
condtitutiond issue. .. ."*" UTC dtates that forced access "raises serious questions, regarding at least, the
taking of property without just compensation."**® Findly, GTE suggests that mandatory access under
section 224(f)(1) may be uncondtitutional as ataking of private property without just compensation, when
consdered in conjunction with the method by which pole attachment rates will be determined under section
224(e)(2).#*

1190. Other commenters contend that there are no relevant congtitutiona issues to be confronted.
Cole argues that requiring a utility to connect its facilities with those of other partiesis smply a condition of
providing utility service®® With respect to LECs, for ingtance, Cole states: "Part of the obligation of
being a regulated telecommunications common carrier isto provide services deemed to be necessary by
regulators whether the regulated common carrier ‘wants to provide them or not." ** Cole contends that
mandatory access to poles and other facilities "has no impact on the gpplicable condtitutional standard.” '
"Aslong asthe rates for pole space and services are not confiscatory,” Cole asserts"there smply isno
taking."®" In the dternative, Cole argues that "even if the access provision of section 224(f)(1) does
conditute a taking, any argument that the compensation provided by the statute is not compensatory must
be decided in a specific case, and not in this generic rulemaking.” #*

C. Discussion

2908 | S West comments at 16.

297 Virginia Power comments at 4.

2908 UTC comments at 5.

29 GTE comments at 23 & n. 24.

?%1% Cole comments at 28.

#d.at 7.

2121d, at 29.

2913 |, at 31 [citing FPC v. Hope Natural Gas320 U.S. 591, 602 (1944)].

29141d. at 31 [citing WBEN v. United States 396 F.2d 601, 618 (2d Cir.)cert. denied, 393 U.S. 914 (1968)].
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1191. Section 224(f)(1) mandates that a utility grant access to a requesting telecommunications
provider or cable system operator, subject to certain conditions that we discuss esewhere in this Order.
That provision is not reasonably susceptible of areading that gives the pole owner the choice of whether to
grant telecommunications carriers or cable televison sysems access. Even if such mandatory access results
in ataking, we cannot agree that it necessarily raises a condiitutional issue. The Fifth Amendment permits
takings as long the property owner receives just compensation for the property taken.”*

1192. Asfor the amount of compensation provided under the statute, GTE suggedts that
mandatory access will result in an uncondiitutiona taking when considered in conjunction with the
methodology for pole attachment rates set forth in section 224(e)(2). We, of course, have no power to
declare any provision of the Communications Act uncondtitutiona.®* In any event, we cannot agree.
Congress has provided for compensation to pole owners, in the event that they cannot resolve a dispute
with telecommunications carriers regarding the charges for use of the owners poles, that would alow them
to recover the cost of providing usable space to each entity and two-thirds of the cost of the unusable space
gpportioned among such users. The Commission soon will initiate a separate rulemaking proceeding that
will give greater content to this statutory standard. GTE and others may present ther just compensation
arguments with respect to the ratemaking standards the Commission adopts in that proceeding. GTE has
not shown here, however, how the satutory standard contained in section 224(e) necessarily would deny
pole owners just compensation.

4. M odifications
a. Background
1193. Inthe NPRM we sought comment on section 224(h) which provides:

Whenever the owner of a pole, duct, conduit, or right-of-way intends to modify or alter
such pole, duct, conduit, or right-of-way, the owner shal provide written notification of
such action to any entity that has obtained an attachment to such conduit or right-of-way so
that such entity may have a reasonable opportunity to add to or modify its existing
attachment. Any entity that adds to or modifies its exigting attachment after receiving such
notification shal bear a proportionate share of the costsincurred by the owner in making
such pole, duct, conduit, or right-of-way accessible.®"’

2915 Id
2916 See GTE California v. FCC,39 F.3d 940, 946 (9th Cir. 1994) ¢iting Johnson v. Robison,415 U.S. 361, 368 (1974)).

2917 47 U.S.C. § 224(h).
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1194. The NPRM requested comments addressing the manner and timing of the notice that must
be provided to ensure a reasonable opportunity to add to or modify its attachment. In addition, we sought
comment regarding the establishment of rules apportioning the cost of a modification among the various
users of the modified facility. Finadly, we requested comment on whether any payment of costs should be
offset by the potentia increase in revenues to the owner. If, for example, an owner modifies a pole to alow
additiona attachments that generate additiond fees for the owner, should such revenues offset the share of
modification costs borne by entities with preexigting access to the pole?

b. Comments
@ Manner and Timing of Notice

1195. Severad commenters state that no firm notice period should be established, due to the
impracticdities of gpplying a single standard to the wide variety of Stuations that may necessitate
modifications. Ameritech argues that the appropriate manner and timing for notice will vary according to
locd factors, such as the specific facility, the attachment, and the nature, extent and reason for the
change®*® According to Ameritech, time frames for responding to circumstances will vary according to
the reason for the modification, including modifications due to damage, deterioration, technologica
improvements, public works projects and demand growth. Given these variables, Ameritech contends that
rigid notification rules could impair the facility owner's ability to respond to emergencies, and would
unnecessarily complicate and delay expansion, improvement and maintenance of facilities. "

1196. Mogt of the commenters agree that exceptions to any firm notice requirements should be
made for emergency situaions, such as sorm restoration work, and minor modifications.?® Electric
utilities argue that written notification requirements must not restrict their ability to respond to emergencies,
customer complaints or routine maintenance.®*  Incumbent L ECs echo these suggestions.®#? Duquesne
urges an exception to any specific notice requirement where the utility's database does not show that the

218 Ameritech comments at 39.

¥ 1d.; accord, ConEd comments at 13; NU System Companies comments at 6.

2920 Ameritech comments at 39; AT& T reply at 20; Bell Atlantic comments at 15; ConEd comments at 13-14; Delmarva
comments at 23-24; Duquesne comments at 24-25; MFS comments at 12; NU System Companies comments at 6.

2921 pyblic Service Company of New Mexico comments at 27; Virginia Electric comments at 19; Carolina Power reply at
2; American Electric Power reply at 41-43.

2922 USTA comments at 10; Bell Atlantic comments at 15; SBC reply at 31-32.
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attachment exists®*  Duquesne contends that telecommunications providers often make atachments
without prior notice to the utility. Although the utility will discover the attachment when it goes to service
the pole, Duquesne arguesiit should not have to suspend that service to give notice to a communications
provider that attached without notice to the utility. As proposed by Duquesne, this exception would sunset
in five years, by which time the utility would be required to have an accurate database.

1197. Those commenters who propose specific notice periods varied widdly with regard to what
they deem "reasonabl€e" notice: periods of 10,%% 30,%%* 60,%* 90, and 180%** dayswere
recommended, with at least one commenter requesting a full year's notice before modifications could take
place®® |njudtifying the various notice periods and exceptions presented, commenters cite existing
notification periods in standard contracts.®* They also express concerns that longer periods would
interfere with a utility's ability to dlocate work crews and schedule necessary outages efficiently,* that
upgrade schedules could be disrupted if alonger period were mandated,®* or that longer periods would
be necessary to alow users to determine future business and economic needs.** Teeport recommends
that modifications which benefit only some users should not interrupt usage by others. 2%

2923 Duquesne comments at 25.

29241,

2925 AT& T comments at 20; Delmarva comments at 23-24; Duguesne comments at 24.

2926 PECO comments at 8. PECO also notes that a period exceeding 30 days may be appropriate in the case of particular
rights-of-ways, such as ducts, which have special logistical difficulties and greater expenses associated with therd. at
9.

29271 AT& T comments at 20, and AT& T reply at 20; GST Telecom commentsat 7; U S West comments at 19.

2928 Cole comments at 20; M FS comments at 11; Time Warner comments at 15.

2929 M CI comments at 25.

#9% Teleport comments at 10.

2%t Cole comments at 20.

2982 PECO comments at 8; USTA comments at 10, reply at 9.

2933 PECO comments at 8.

2934 Teleport comments at 10.

2935 Id
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1198. A number of commenters express a preference for negotiated notification terms.?** For
example, BdllSouth currently negotiates contractua notice provisons with attaching communications
providers and expresses concern that these contracts may have to be re-negotiated should rigid notice
periods be established.**" BelSouth aso has online natification programs, which it argues should be
recognized as mesting any written natification obligations.®* Similarly, NEES points out that a group of
New England utilities, locd exchange carriers, and cable systems are developing ajoint eectronic
information system for dl congruction-related notifications, and notes that specific notice requirements
could reduce the effectiveness of such asystem.?* Bell Atlantic argues that any duty of notice should be
deemed waived when an attachment contract grants the utility modification power as needed.*

@) Allocation of Costs

1199. Severd commenters argue that the circumstances surrounding modifications will vary so
greetly that uniform application of asingle cost dlocation formulaisinfeasible. ®* Others propose a variety
of cogt dlocation formulas, including dividing the tota cost of the modification by the number of entities
modifying their attachments ** tying an entity's share of modification costs to the share of space reserved
on the pole for that entity's use,®* and gpplying atotal service long-run incremental cost methodology
based on proportionate space used by each carrier.”* One commenter suggests that costs of
modifications should be shared only when the user requests the modification, in which case the user would
pay apro rata share of the cost.®*

2936 See, .., Bell Atlantic comments at 15; GTE comments at 27; 1llinois Commission Comments at 72-73; NEES
comments at 15-16; PacTel comments at 18; USTA reply at 9.

2937 Bell South comments at 17-18.

2938 |d,, at 18 n.39.

2939 NEES comments at 16.

2940 Bel| Atlantic comments at 15.

2941 Ameritech comments at 39-40; GTE comments at 28; USTA commentsat 11; U S West comments at 20.

22 el| Atlantic comments at 16; Delmarva comments at 24-25; Duquesne comments at 26. Duquesne also contends
that section 224(e)(1) dictates that any such rule should apply to a party's "proportionate costs" only if the parties are
unable to resolve a dispute over such charges.d.

2943 AT& T comments at 21, reply at 22; MCI comments at 25; USTA comments at 11.

2944 M Cl comments at 24.

2945 Teleport comments at 11.
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1200. AT&T contends that, while the attacher should pay the cost of the addition, if the addition
involves more capacity than is needed by existing users, then the owner should pay the balance, subject to
recovery later when other entities seek attachments.®* According to AT& T, attachers should not pay the
cost of modifications by owner, but should only pay their share of the costs to make the structure
accesshle® AT&T addsthat owners should not be dlowed to charge new attachers for modifications
paid for by existing attachers.**® PECO arguesthat if the utility has decided to replace a 50-foot pole with
ab55-foot pole, an attaching party should not be permitted to request a 60-foot pole unless the requesting
party intended to make a modification necesstating the 60-foot pole within sx months. According to
PECO, the requesting party should be permitted to reserve space in this manner only if it was willing to
cover maintenance, insurance, and other operationa costs associated with the reserved space.

1201. Cole observesthat an applicant must pay for the make-ready needed to accommodate its
own attachments. Thiswould include the cost to pre-exigting usersto transfer their lines to new locations
on the pole, or to ingall anew pole if such apole is necessary to accommodate the new attachment. =
Cole argues that the new user should be protected from having to pay for preexisting NESC violations that
are corrected a the same time the new attachment is made.®* In addition, reading sections 224(h) and (i)
together,”*? Cole concludes that, if a change out is required to correct a pre-existing utility violation on the
pole, the utility must bear the cost of the change out, and should aso be soldly respongble for change out
costsif the change out is attributable solely to the needs of the utility, such as an increase in the load carried
by the utility. Under this gpproach, if achange out is necessitated by something other than the needs of an
entity that dready has, or seeks to have, an attachment, then entities with exigting attachments must be given
an opportunity to maintain or modify their attachments, with each party bearing their own costs. Asan
example, al attaching parties would share the cost of a new pole that was needed due to aroad widening
project.2953

2946 AT& T comments at 19.

2997 d,, at 21.

2 AT&T reply at 22.

29 d.,

2%%% Cole comments at 18.

2%811d.; accord, Summit comments at 1.

292 Note that section 224 (i) was not the subject of thélotice.

2953 Cole comments at 19.
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1202. A few commenters suggest that cost arrangements currently in place in certain sates should
be consdered as possible solutions to this problem. For example, ConEd recommends adoption of the rule
which it saysis currently applied in New Y ork and is an accepted practice: "If a utility causes an
attachment to be modified within two years of an attachment, then the utility is responsble for the
modification. (However, if it is the attaching entity, then the provider would be responsible for these codts)
Then, if amodification is made after two years, the provider is required to pay the cogts of the
modification."®** PacTd currently bills the atacher when it modifies a conduit to facilitate space for that
attacher; if the modification is to benefit PacTel, PacTd picks up the whole cost. PacTe requests that this
gpproach, which is currently used in Caifornia and Nevada, be recognized as a safe harbor under the 1996
Act?> The NU System Companies contend that costs should be borne equally by al parties that have
exigding attachments on the facility, claiming that this method has generdly been used among dectric and
telephone companiesiin its territories. ?*

1203. Measuring modification costs poses a separate concern.  Electric utilities, for example,
contend that modification cogtsincurred to accommodate an attaching entity impose long-term codts
beyond the initial cost of modification. Utilities have argued that the presence of attachments adds to the
cost of maintaining and modifying the facility. One commenter suggests that modifications to increase pole
height to accommodate attaching parties could impose on utilities additional cogts of new trucks to service
the pole®*" According to this commenter, unless attaching parties cover these added costs, utility owners
will be subsidizing attaching parties on a continuous basis®*® At the same time, some commenters suggest
that facility owners may engage in unnecessary or unduly burdensome modifications, imposing codts that
could discourage new entrants from offering telecommunications services.?® Other commenters contend
that norma market forces will prevent facility owners from making such modifications. 2%

1204. Ddmarva contends that it will be difficult, if not impossible, for the Commission to establish
arule that fairly defines what modifications are "unnecessary or unduly burdensome.” Similarly, the NU
System Companies argue that limitations on an owner's right to modify a facility and on "unnecessary or

2954 ConEd comments at 14.

29%% pacTel comments at 22.

29 NU System Companies comments at 6-7.

T UTC comments at 18.

2958 | d.; see Puget Sound comments at 5-6.

2959 WinStar comments at 8; Teleport comments at 10; GST Telecom comments at 8; NCTA reply at 7-8.

29%0 See, e.g., Bell Atlantic comments at 15, Public Service Company of New Mexico reply at 18-19.
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unduly burdensome modifications' would potentidly and directly interfere with crucid day-to-day utility
operations. They further argues that applicable codes, Sate laws and company sandards will generaly
dictate when and where modifications are needed, and it would be impractica to suggest a”limitation” or
standard that could be applied in dl cases.®* A number of commenters note that if a utility seeksto
modify afacility and the attaching carrier will not benefit from the modification, the attaching entity bears
none of the cogts associated with the modification. Given the large costs associated with such
arrangements, this dlocation of rearrangement costs will preclude utilities from making any "unnecessary or
unduly burdensome" modifications, according to these commenters.

1205. Some commenters supported,®** while many opposed,®* our proposa to require facility
owners to offset modification costs with additiona revenues from new attachments made possible by those
modifications. Severd of those opposed to offsetting note that pole owners modify out of necessity, not to
attract additiona attachers, and any additional revenues generated by the new capacity added through
modifications would be speculaive.”® One commenter notes that offsetting costs by potential additiona
revenues would be inconsstent with a scheme that alocates the cost of modifications only to those parties
who benefit from such modifications®® ConEd adds thet the facility belongs to the utility and it therefore
should be permitted to receive any revenues it can from the use of those facilities. %’

1206. Cole suggedtsthat regular attachment fees paid over the term of a pole attachment
agreement conditute a return on the utility's investment in the pole. Cole contends such fees should be
minima if parties with attachments have contributed to the cost of anew pole. "Otherwise" Cole Sates,
"the utility will be recovering areturn and other compensation for an invesment which was made in part by
its tenants."#*  In such circumstances, Cole recommends that the ongoing rental fee should be limited to
the incremental cogt to the utility of the attachment.®*

2981 NU System Companies comments at 7.

2962 Delmarva comments at 26-27:accord Duquesne comments at 28.

2983 AT& T comments at 21; GST Telecom comments at 9.

294 ConEd comments at 14; Delmarva comments at 25-26; Duquesne comments at 27; NEES comments at 16.
295 Bell Atlantic comments at 16; NU Systems comments at 7; NEES comments at 16; PECO comments at 10.
2% Duguesne comments at 27.

297 ConEd comments at 14.

298 Cole comments at 20.

2969 Id
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C. Discussion

1207. We recognize that, when a modification is planned, parties with preexisting attachmentsto a
pole or conduit need time to evauate how the proposed modification affects their interest and whether
activity related to the modification presents an opportunity to adjust the attachment in a desirable
manner.®™ At the same time, we also recognize that not al adjusmentsto utility facilities are dike. Some
adjusments may be sufficiently routine or minor asto not cregte the type of opportunity that triggers the
notice requirement.®™ Indeed, it is possible that in some cases lengthy notice requirements could delay
unnecessarily the kinds of modifications that would expedite the onset of meaningful competition in the
provision of telecommunications sarvices.®”  Although the period of advance notice has varied widdly
among commenters, we note that 60 days has been advocated by severd parties. *™

1208. Severa commenters expressed a preference for negotiated notification terms. ™ They have
explained that circumstances will vary among owners of facilities. ®” The time needed to commence a
modification could vary according to pole conditions, technologica improvements and demand growth. %™
Attaching partiesin rurd markets may need more time to study facilities than facility usersin urban
markets®” To demondtrate their ability to develop appropriate negotiated agreements, some commenters
have described notice requirements in existing agreements. Such cases, they contend, illugtrate that
notification rules are unnecessary. ™

1209. We conclude that, absent a private agreement establishing notification procedures, written
notification of a modification must be provided to parties holding attachments on the facility to be modified

2970 Telgport comments at 10; AT& T reply at 20.
2971 YSTA comments at 10; Bell Atlantic comments at 15; MFS comments at 12; SBC reply at 33.
2972 AT& T reply at 20; USTA reply at 9; U SWest reply at 8; M assachusetts Electriet al ., reply at 4-5.

2973 S, e.¢., U SWest comments at 19; AT& T comments at 20; GST Telecom commentsat 7; AT&T reply at 20;
Cincinnati Bell reply at 6.

27 GTE comments at 28; PacTel comments at 21-22; Rural Tel. Coalition comments at 16; American Electric Power
reply at 40; Ohio Edison reply at 23.

2978 American Electric Power comments at 46.
2978 Ameritech comments at 39; Municipal Utilitiesreply at 6-7; Cincinnati Bell reply at 6.
27 GVNW comments at 11.

2978 PacTel comments at 21-22; Bell South comments at 17-18; American Electric Power reply at 40.
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at least 60 days prior to the commencement of the physica modification itself. Notice should be sufficiently
specific to gpprise the recipient of the nature and scope of the planned modification. These notice
requirements should provide smal entities with sufficient time to evauate the impact of or opportunities
made possible by the proposed modifications on their interests and plan accordingly.®”  If the
contemplated modification involves an emergency Stuation for which advanced written notice would prove
impractical, the notice requirement does not apply except that notice should be given as soon as reasonably
practicable, which in some cases may be after the modification is completed. Further, we believe that the
burden of requiring specific written notice of routine maintenance activities would not produce a
commensurate benefit. Utilities and parties with attachments should exchange maintenance handbooks or
other written descriptions of their standard maintenance practices.”® Changes to these practices should be
made only upon 60 days written notice. Recognizing that the parties themsdlves are best able to determine
the circumstances where notice would be reasonable and sufficient, as well as the types of modifications
that should trigger notice obligations, we encourage the owner of afacility and parties with atachmentsto
negotiate acceptable notification terms.

1210. Even with the adoption of a specific notice period, however, we sill encourage
communication amnong owners and attaching parties. Indeed, in cases where owners and users routingly
share information about upgrades and modifications, agreements regarding notice periods and procedures
are ancillary matters. !

1211. With respect to the allocation of modification costs, we conclude that, to the extent the cost
of amodification isincurred for the specific benefit of any particular party, the benefiting party will be
obligated to assume the cost of the modification, or to bear its proportionate share of cost with al other
attaching entities participating in the modification.®® If a user's modification affects the attachments of
others who do not initiate or request the modification, such as the movement of other attachments as part of
aprimary modification, the modification cost will be covered by the initiaing or requesting party.?** Where
multiple partiesjoin in the modification, each party’s proportionate share of the tota cost shal be based on
the ratio of the amount of new space occupied by that party to the total amount of new space occupied by
al of the partiesjoining in the modification. For example, a CAP's access request might require the

297° See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.

2989 Although we do not offer a definition of "routine maintenance" in this proceeding, we anticipate that the parties to
an attachment agreement will have established understandings in thisregard. We do not believe that routine
maintenance of afacility encompasses actions that would disrupt or impair the service of afacility user.

2981 Frontier comments at 7.

2982 NYNEX reply at 8; Carolina Power Reply comments at 3.

2983 Cole comments at 18; MFS reply at 24.
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indalation of anew pole that isfive feet taler than the old pole, even though the CAP needs only two feet
of space. At the same time, a cable operator may claim one foot of the newly-created capacity. If these
were the only parties participating in the modification, the CAP would pay two-thirds of the modification
costs and the cable operator one-third.

1212. Asagenerd approach, requiring that modification costs be paid only by entities for whose
benefit the modification is made amplifies the modification process. For these purposes, however, if an
entity uses a proposed modification as an opportunity to adjust its preexigting attachment, the
"piggybacking” entity should share in the overal cost of the modification to reflect its contribution to the
resulting structural change. A utility or other party that uses a modification as an opportunity to bring its
facilities into compliance with applicable safety or other requirements will be deemed to be sharing in the
modification and will be respongble for its share of the modification cost. Thiswill discourage parties from
postponing necessary repairsin an effort to avoid the associated costs.

1213. Werecognize that limiting cost burdens to entities that initiate a modification, or piggyback
on another's modification, may confer incidenta benefits on other parties with preexigting attachments on
the newly modified facility. Nevertheless, if a modification would not have occurred absent the action of the
initiating party, the cost should not be borne by those that did not take advantage of the opportunity by
modifying their own facilities. Indeed, the Conference Report accompanying the passage of the 1996 Act
imposes codt sharing obligations on an entity "that takes advantage of such opportunity to modify its own
attachments™ This suggests that an attaching party, incidentaly benefiting from a modification, but not
initiating or affirmatively participating in one, should not be responsible for the resulting cost.** Asfor pole
owners themsdves, the imposition of cost burdens for modifications they do not initiate could be particularly
cumbersome if excess gpace created by modifications remained unused for extended periods. %

1214. Apart from entities that initiate modifications and preexisting attachers that use the
opportunity to modify their own attachments, some entities may seek to add new attachments to the
modified facility after the modification is completed to avoid any obligation to sharein the cod. If this
occurs, the entity initiating and paying for the modification might pay the entire cost of expanding afacility's
capacity only to see anew competitor take advantage of the additiona capacity without sharing in the
cost.”®¢ Moreover, entities with preexisting attachments may, due to cost considerations, forgo the
opportunity to adjust ther attachment only to see a new entrant attach to a pole without sharing the
modification cost. To protect the initiators of modifications from absorbing costs that should be shared by

2984 GST Telecom comments at 8; MFS comments at 12; NCTA reply at 8.
2985 Cincinnati Bell reply at 8.

2986 See AT& T comments at 19.
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others, we will dlow the modifying party or parties to recover a proportionate share of the modification
costs from parties that later are able to obtain access as aresult of the modification. The proportionate
share of the subsequent attacher should be reduced to take account of depreciation to the pole or other
facility that has occurred since the modification. These provisons are intended to ensure that new entrants,
especidly smadl entities with limited resources, bear only their proportionate costs and are not forced to
subgdize their later-entering competitors. To the extent smdl entities avail themsalves of this cost-saving
mechanism, however, they will incur certain record keeping obligations. >’

1215. Partiesrequesting or joining in amodification aso will be responsible for resulting costs to
maintain the facility on an ongoing bass. We believe determining the method by which to dlocate such
costs can best be resolved in the context of a proceeding addressing the determination of appropriate rates
for pole atachments or other facility uses.®®*® We will postpone consideration of these issues until such
time.

1216. We recognize that in some cases a facility modification will create excess capacity that
eventudly becomes a source of revenue for the facility owner, even though the owner did not share in the
costs of the modification.®® We do not believe that this requires the owner to use those revenues to
compensate the parties that did pay for the modification. Section 224(h) limits respongbility for
modification cogts to any party that "adds to or modifies its existing attachment after receiving notice” of a
proposed modification.** The statute does not give that party any interest in the pole or conduit other than
access. Credting aright for that party to share in future revenues from the modification would be
tantamount to bestowing an interest that the statute withholds.***  Requiring an owner to offset
modification costs by the amount of future revenues emanating from the modification expands the category
of respongble parties based on factors that Congress did not identify asrelevant. Since Congress did not
provide for an offset, we will not impose it ourselves. Indeed, a requirement that utilities pass additiona
attachment fees back to parties with preexisting attachments may be a disincentive to add new competitors
to modified facilities, in direct contravention of the generd intent of Congress.

5. Dispute Resolution

287 See Regulatory Flexibility Act, 5 U.S.C. §8 601 et seq.

2988 BellSouth comments at 18; NYNEX comments at 14; SBC comments at 18.
2989 AT& T comments at 21; GST Telecom comments at 9; WinStar reply at 8-9.
2090 47 J.S.C. § 224(h).

299 American Electric Power reply at 46.
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a. Background

1217. Implementation of the access requirements of sections 224 and 251(b)(4) require the
adoption of enforcement procedures. In the NPRM, we sought comment on, among other things, whether
to impaose upon a utility the burden of justifying its denid of accessto its poles, ducts, conduits, and rights-
of-way dueto lack of capacity, safety, rdiability, and engineering issues. %

b. Comments

1218. With respect to dispute resolution procedures generdly, afew commenters note that existing
complaint procedure mechanisms have worked well in the cable televison pole context and should be
adequate in this broader context aswell.** Other commenters argue that dispute resolution should be left
to the states, with federa intervention only where the states failed to regulate.®* Some commenters
request that any complaint mechanism established should provide for the expeditious resolution of disputes,
with short time frames for responses and find resolution.®*

1219. Severa commenters argue that, where access has been denied, the party denying access
should have the burden of proving that such denid was judtified.®® Others contend that, historically, cable
operators have had the burden of proof in pole attachment cases, and that no principled basis exists for
atering historic procedures.®” In addition, commenters expressed concern that placing the burden of
proof on a utility unfairly presumes bad faith. %%

1220. PECO agrees with some cable commenters that the reasonableness of adenia of access
should be based on industry safety and operationa standards. A redtriction on access imposed in
accordance with such standards should be irrebuttably presumed reasonable, according to PECO. If the
utility seeksto impose stricter standards, the burden would be on the utility to establish the reasonableness

2992 NPRM at para. 223;see 47 U.S.C. § 224(f)(2).
2993 See, e.¢., BellSouth reply at 16-17; GTE reply at 29-30; U SWest reply at 8.
29 |CC comments at 72-73; Bell Atlantic reply at 10-11; GTE reply at 29-30; PacTel reply at 27.

2%% See, e.g., Joint Cable commenters at 20-22; NEXTLINK comments at 6-7.

2% Delmarva comments at 19; Duguesne comments at 22; Joint Cable commenters at 20-22; NEXTLINK comments at 6-

7; OCC reply at 6; PUCO Staff comments at 11-12; Sprint reply at 20.
2997 ConEd comments at 12; American Electric Power reply at 32-36; Bell South reply at 16-17; SBC reply at 26-27.

299 GTE reply at 26-27; NEES comments at 14.
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of the dtricter sandard. Predicting the likelihood of fact-intense disputes on such issues, PECO
recommends the adoption of adequate dispute-resolution procedures.®*  Similarly, Cole contends that a
utility cannot deny arequest for access based upon safety or reliability concerns as long as the applicant is
willing to undertake the obligations necessary to comply with NESC standards.®*® Safety and rdligbility
standards that exceed NESC standards should be presumed unreasonable if they are used to deny access
to apole. The utility would then have the burden of showing the reasonableness of such standards.**

1221. Duguesne arguesthat it is appropriate for the utility to bear the burden of establishing a
threet to reliability if that rationae is used to deny access. Once a utility makes a showing, based on an
engineering andyss, that the attachments "quantifiably threeten reiability,” the burden would shift to the
party seeking the attachment to show that the utility's andyssisincomplete or invalid, with the utility holding
the ultimate burden of proof >

C. Discussion
Q) Genera Complaint Procedures Under Section 224

1222. Section 224(f)(2) providesthat an eectric utility may deny non-discriminatory access
"where there is insufficient capacity and for reasons of safety, reliability and generdly applicable engineering
purposes."**  We have determined that other utilities dso may consider these concerns when faced with
an access request.** A denia of access, while proper in some cases, is an exception to the general
mandate of section 224(f). We note that utilities contend that they are in the best position to determine
when access should be denied, because they possess the information and expertise to make such decisons
and because of the varied circumstances impacting these decisions.®*® We think it appropriate that the
utility bear the burden of judtifying why its denid of access to a cable television or telecommunications

2999 PECO comments at 6.

3000 Cole comments at 16.

00814, at 17-18.

**? Duguesne comments at 22;accord Delmarva Comments at 19.
2002 Spe 47 U.S.C. § 224(f)(2).

3004 Spe supra, Section B(1)(c)(2).

%905 See generallyComments of American Electric Power; Delmarva Power and Light; NEES; Puget Sound; Public
Service Company of New Mexico; UTC; Virginia Power.
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carier fitswithin that exception.®*® We therefore agree that Utilities have the ultimate burden of proof in
denial-of -access cases*” We bdieve this will minimize uncertainty and reduce litigation and transaction
costs, because new entrants generdly, and small entitiesin particular, are unlikely to have accessto the
relevant information without cooperation from the utilities.

1223. We ds0 agree with Virginia Power that atelecommunications carrier or cable tlevison
provider filing a complaint with the Commission must establish aprimafacie case.™® A petitioner's
complaint, in addition to showing that it is timdly filed, must date the grounds given for the denia of access,
the reasons those grounds are unjust or unreasonable, and the remedy sought. The complaint must be
supported by the written request for access, the utility's response, and information supporting its
position.*® The Commission will deny the petitioner's dlaim if a primafacie case is not established ®** A
complaint will not be dismissed if a petitioner is unable to obtain a utility's written regponse, or if a petitioner
is denied any other rlevant information by the utility needed to establish a primafacie case. Thus, we
expect a utility that receives a legitimate inquiry regarding access to its facilities or property to make its
maps, plats, and other relevant data available for ingpection and copying by the requesting party, subject to
reasonable conditions to protect proprietary information.*** This provision eiminates the need for costly
discovery in pursuing a claim of improper denid of access, dlowing attaching parties, including small entities
with limited resources, to seek redress of such denids.>*

1224. \We agree with the Joint Cable Commenters that "time is of the essence." *** The Joint
Cable Commenters contend that the Commission should implement an expedited review process for denid

3006 Pyblic Service Company of New Mexico at 20-23; Delmarva Power and Light at 19; Joint Cable commenters at 18;
WinStar reply at 7; Sprint reply at 20.

3007 Comments of Public Service Company of New Mexico at 20-23; Ohio Consumers' Counsel reply at 6; PUCO Staff
comments at 12.

3008 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.

3009 \/irginia Power comments at 14; American Electric Power comments at 40-42; Carolina Power and Light comments at
5(citing 47 C.F.R. § 1.1409(b)); ee also SBC comments at 15-17.

%1% virginia Power comments at 15 ¢iting 47 C.F.R. § 1.1404(f) and (g)).
P11 47 CFR. § 1.1409(d).

%012 AT& T comments at 19; GST comments at 6.

3013 See Regulatory Flexibility Act, 5 U.S.C. 88 601, et seq.

%014 Joint Cable Commenters reply at 24.
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of access cases*™ By implementing specific complaint procedures for deniad of access cases, we seek to
establish swift and specific enforcement procedures that will alow for competition where access can be
provided.*® In order to provide a complete record, written requests for access must be provided to the
utility. If accessis not granted within 45 days of the reques, the utility must confirm the denid in writing by
the 45th day. Although these written requirements involve some recordkeeping obligations, which could
impose a burden on amdl incumbent LECs and smdl entities, we believe that burden is outweighed by the
benefits of certainty and expedient resolution of disputes which this procedure encourages.®*’ The denid
must be specific, and include dl rdevant evidence or information supporting its denid. 1t must enumerate
how the evidence relates to one of the reasons that access can be denied under section 224(f)(2), i.e., lack
of capacity, safety, reliability or engineering standards.

1225. For example, a utility may attempt to deny access because of lack of capacity on a 40-foot
pole. Wewould expect a utility to provide the information demonstrating why there is no capacity. In
addition, the utility should show why it declined to replace the pole with a 45-foot pole. Upon the receipt
of adenid notice from the utility, the requesting party shal have 60 daysto file its complaint with the
Commisson. We anticipate that by following this procedure the Commisson will, upon receipt of a
complaint, have al relevant information upon which to make its decison. The petition must be served
pursuant to section 1.1404(b) of the Commission's rules.®*® Find decisions relating to access will be
resolved by the Commission expeditioudy.* Because we are using the expedited process described
herein, we do not believe stays or other equitable relief will be granted in the abbsence of a specific showing,
beyond the primafacie case, that such relief iswarranted.

2 Procedures Under Section 251
1226. A telecommunications carrier seeking access to the facilities or property of aLEC may

invoke section 251(b)(4) in lieu of, or in addition to, section 244(f)(1). Because section 251(b)(4)
mandates access "on rates terms, and conditions that are consistent with section 224," we bdieve that the

%915 Joint Cable Commenters reply at 25.
%1% Joint Cable Commenters reply at 24.

%917 See Regulatory Flexibility Act, 5U.S.C. §8 601 et seq.
847 C.F.R. 8§ 1.1404(b).
3019 \We note, however, that if the Commission requests additional information from any party, such party will have 5

daysto respond to the request. Failureto provide the requested information within the 5 days, will result in areview of
the record provided thusfar.
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section 224 complaint procedures established above should be available regardless of whether a
telecommunications provider invokes section 224(f)(1) or section 251(b)(4), or both.

1227. If atelecommunications carrier seeks accessto the facilities or property of an incumbent
LEC, however, it shdl have the option of invoking the procedures established by section 252 in lieu of filing
acomplaint under section 224. Section 252 governs procedures for the negotiation, arbitration, and
approva of certain agreements between incumbent L ECs and telecommunications carriers. ¥ In pertinent
part, section 252(a)(1) provides:

Upon recelving a request for interconnection, services, or network elements
pursuant to section 251, an incumbent local exchange carrier may negotiate and
enter into a binding agreement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections (b) or (c) of section
2513

1228. Where parties are unable to reach an agreement under this section, any party may petition
the relevant state commission to arbitrate the open issues. % In resolving the dispute, the state commission
must ensure, among other things, that the ultimate resolution "meet[g] the requirements of section 251,
including the regulations prescribed by the Commission pursuant to section 251.. . . . . "33 The
Commission may assume the gtate's authority under section 252 if the date "fails to carry out its
responsibility” under that section.®**

1229. Section 251(c)(1) creates an obligation on the part of an incumbent LEC "to negotiate in
good faith in accordance with section 252 the particular terms and conditions of agreements. . . " to fulfill
its section 251(b)(4) obligation.** Therefore, a telecommunications carrier may seek accessto the
fecilities or property of an incumbent LEC pursuant to section 251(b)(4) and trigger the negotiation and
arbitration procedures of section 252. If atelecommunications carrier intends to invoke the section 252

8020 47 U.S.C. § 252. The requirements of section 252, and the conditions set forth in this section 3(a) of this Order, do
not apply if the party seeking access is not atelecommunications carrier, or if the party receiving the request for accessis
not an incumbent LEC.

%921 47 U.S.C. § 251(a).

%922 47 U.S.C. § 252(b)(1).

3023 47 U.S.C. 8 252(c)(2).

3024 47 U.S.C. 8 252(e)(5).

3025 47 U.S.C. 8§ 251(c)(2).
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procedures, it should affirmatively state such intent in its formal request for access to the incumbent LEC.
Weimpose this requirement because the two procedures have separate deadlines by which the parties may
or mugt take certain steps, and therefore the incumbent LEC receiving the request has a need to know
which procedure has been invoked. Section 224 shdl be the default procedure that will apply if the
telecommunications carrier fails to make an affirmative eection.

1230. We note that section 252 does not impose any obligations on utilities other than incumbent
LECs, and does not grant rights to entities that are not telecommunications providers. Therefore, section
252 may be invoked in lieu of section 224 only by atdecommunications carrier and only if it is seeking
access to the facilities or property of an incumbent LEC.

1231. In addition, incumbent L ECs cannot use section 251(b)(4) as a means of gaining access to
the facilities or property of aLEC. A LEC'sobligation under section 251(b)(4) isto afford access"on
rates, terms, and conditions that are consstent with section 224." Section 224 does not prescribe rates,
terms, or conditions governing access by an incumbent LEC to the facilities or rights-of-way of a competing
LEC. Indeed, section 224 does not provide access rights to incumbent LECs. We cannot infer that
section 251(b)(4) restores to an incumbent LEEC access rights expresdy withheld by section 224. We give
deference to the specific denia of access under section 224 over the more genera access provisons of
section 251(b)(4). Accordingly, no incumbent LEC may seek access to the facilities or rights-of-way of a
LEC or any utility under either section 224 or section 251(b)(4).

6. Rever se preemption
a. Background

1232. Even prior to enactment of the 1996 Act, section 224(b)(1) gave the Commission
jurisdiction to "regulate the rates, terms, and conditions for pole atachments. . . ."**?* Under former
section 224(c)(1), that jurisdiction was preempted where a state regulated such matters. Such reverse
preemption was conditioned upon the state following a certification procedure and mesting certain
compliance requirements set forth in sections 224(c)(2) and (3). The 1996 Act expanded the
Commission's jurisdiction to include not just rates, terms, and conditions, but aso the authority to regulate
non-discriminatory access to poles, ducts, conduits and rights-of-way under section 224(f).*" At the
same time, the 1996 Act expanded the preemptive authority of states to match the expanded scope of the
Commission'sjurigdiction. section 224(c)(1) now provides.

026 47 U.S.C. § 224(b)(1).

027 47 U.S.C. § 224(f).
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Nothing in this section shdl be congtrued to apply to, or to give the
Commission jurisdiction with respect to rates, terms and conditions, or
access to poles, ducts, conduits, and rights-of-way as provided in
subsection (f), for pole attachmentsin any case where such matters are
regulated by the State. %

b. Comments

1233. Cole contends that the nondiscriminatory access provisons of section 224 and our
jurisdiction thereunder survive when a telecommunications provider seeks access to the facilities or
property of a LEC under section 251(b)(4), even where such matters are regulated by a state.¥* Cole
notes that section 251(b)(4) requires LECsto afford accessto its facilities and rights-of-way to competing
telecommunications carriers "on rates, terms, and conditions that are consistent with section 224," with no
reference to the possibility of state regulation.®*® Cole further cites the competitive checklist of section 271
which requires an RBOC to provide such access "in accordance with the requirements of section 224," but
which does not provide for state regulation of access.®** Cole argues that neither section 251 nor section
271 exemptsa LEC or BOC from the access requirements of section 224 where the state has undertaken
regulation of such matters. Cole argues that allowing states to preempt federd authority "would defeat the
purpose of the Act to promote access' to loca facilities.

1234. Similarly, Nextlink contends that the Commission's access requirements should apply to any
LEC that receives an access request under section 251(b)(4), regardiess of whether a state has attempted
to assert jurisdiction under section 224(c).*** Nextlink describes section 251 as "an entirely separate
section providing entirdly different bases for Commission jurisdiction.” 3%

1235. Other commenters argue that a request for access under section 251(b)(4) dways
implicates section 224, including the provisions of section 224(c)(1) that alow the states to preempt federa

028 47 U.S.C. § 224(c)(1).

%92 Cole reply at 26-27.

%930 47 U.S.C. § 251(b)(4);see Cole comments at 26-27.
%31 47 U.S.C. 8§ 271(c)(2)(b)(iii) see Cole comments at 27.
3032 Colereply at 27.

%933 Nextlink reply at 5.

3034 Id
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regulation.** The Digtrict of Columbia Commission argues that section 251(b)(4) only requires that
access be given "'on rates, terms and conditions that are consistent with section 224." 3% Thus, this
commenter asserts that any federal regulation of access under section 251(b)(4) is subject to the state's
authority under section 224(c)(1).**" Bell Atlantic agress, arguing that the only obligation of section
251(b)(4) isto provide access consstent with section 224 and that providing access in accordance with a
valid scheme of State access regulations meets this requirement, regardless of any federal access
requirements that otherwise would agpply.***® UTC dates that "the statute clearly gives the states authority
to establish access requirements if they elect to assert jurisdiction.”***

C. Discussion

1236. To resolvethisissue, we will begin with access requests that can arise solely under section
224(f)(1). These circumstances include when a cable system or telecommunications carrier seeks access to
the facilities or rights-of-way of anon-LEC utility. In such cases, the expanson of the Commission's
authority to require utilities to provide nondiscriminatory access under section 224(f) is countered by a
corresponding expansion in the scope of a state's authority under section 224(c)(1) to preempt federd
requirements. The authority of a State under section 224(c)(1) to preempt federal regulation in these cases
is clear.®®

1237. The issue becomes more complicated when atelecommunications carrier seeks accessto
LEC facilities or property under section 251(b)(4). By its express terms, section 251(b)(4) imposes upon
LECs, "[t]he duty to afford access to the poles, ducts, conduits, and rights-of-way of such acarrier to
competing providers of telecommunications services on rates, terms and conditions that are consstent with
section 224."*" We bdieve

3035 Ameritech comments at 33; NYNEX commentsat 11-12; USTA reply at 7.

3036 District of Columbia Commission comments at Quoting 47 U.S.C. § 251(b)(4).
3037 Id

%% Bell Atlantic comments at 12.

%% UTC reply at 29.

%% Asin other circumstances, and subject to certain limitations, the Commission may preempt an otherwise valid state

or local access requirement that "prohibit[s] or ha[s] the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunication service." 47 U.S.C. § 253(a).

304147 U S.C. § 254(b)(1)(4).
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the reference in section 251(b)(4) to section 224 incorporates al aspects of the latter section, including the
date preemption authority of section 224(c)(1). Thisinterpretation is consstent not only with the plain
meaning of the statute but with the overall gpplication of sections 251 and 252.

1238. In the 1996 Act, Congress expanded section 224(c)(1) to reach accessissues. Congress
clear grant of authority to the States to preempt federd regulation in these cases undercuts the suggestion
that Congress sought to establish federa access regulations of universa gpplicability. Moreover, we do not
find it Sgnificant that the access provisons of sections 251 and 271 contain no specific reference to the
preemptive authority of states under section 224(c)(1), since both provisions expressly refer to section 224
generdly.

1239. Thus, when a dtate has exercised its preemptive authority under section 224(c)(1), aLEC
satidfiesits duty under section 251(b)(4) to afford access by complying with the state's regulations. If a sate
has not exercised such preemptive authority, the LEC must comply with the federd rules. Similarly, when a
telecommunications carrier seeks access rights from an incumbent LEC by choosing to avall itself of the
negotiation and arbitration procedures established in section 252, a state that has exercised its preemption
rights will apply its own set of regulations in the arbitration process pursuant to section 252 (c)(1). Findly,
we note that Sate regulation in this area is subject to the provisions of section 253.

1240. We note that Congress did not amend sections 224(c)(2) to prescribe a certification
procedure with respect to access (as distinct from the rates, terms, and conditions of access). Therefore,
upon the filing of an access complaint with the Commisson, the defending party or the sate itself should
come forward to gpprise us whether the state is regulating such matters.** If so, we shdl dismissthe
complaint without prejudice to it being brought in the gppropriate sate forum. A party seeking to show that
a date regulates access issues should cite to state laws and regulations governing access and establishing a
procedure for resolving access complaints in a state forum. Especidly probative will be a requirement that
the rdevant date authority resolve an access complaint within a set period of time following the filing of the
complaint.®®

C. IMPOSING ADDITIONAL OBLIGATIONSON LECS

1. Background

%2 Our rules require service of a pole attachment complaint on both the defending utility and the state. 47 C.F.R. §
1.1404(b).

3043 See 47 U.S.C. § 224(c)(3) (establishing deadlines for states to take final action on complaints concerning the rates,
terms, or conditions of access).
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1241. Section 251(c) imposes obligations on incumbent LECs in addition to the obligations set
forth in sections 251(a) and (b). It establishes obligations of incumbent LECs regarding: (1) good faith
negotiation; (2) interconnection; (3) unbundling network dements; (4) resde; (5) providing notice of
network changes; and (6) collocation.

1242. Section 251(h)(1) defines an incumbent LEC asa LEC within a particular service area that:
(1) as of the enactment of the 1996 Act, provided telephone exchange service in such area; and (2) as of
the enactment of the 1996 Act, was deemed to be a member of the exchange carrier association pursuant
to 47 C.F.R. 8 69.601(b) or, on or after the enactment of the 1996 A ct, became a successor or assign of
such carrier. Section 252(h)(2) provides that, "[tjhe Commisson may, by rule, provide for the treatment of
aloca exchange carrier (or class or category thereof) as an incumbent local exchange carrier for purposes
of thissection if (A) such carrier occupies a postion in the market for telephone exchange service within an
areathat is comparable to the position occupied by a carrier described in paragraph (1); (B) such carrier
has subgtantiadly replaced an incumbent loca exchange carrier described in paragraph (1); and (C) such
trestment is consstent with the public interest, convenience, and necessity and the purposes of this
section."3*

1243. In the NPRM, we sought comment on whether we should establish at this time standards
and procedures by which interested parties could prove that a particular LEC should be treated as an
incumbent LEC. We aso sought comment on whether carriers that are not deemed to be incumbent LECs
under section 251(h) may be required to comply with any or al of the obligations that apply to incumbent
LECs, and whether states may impaose on non-incumbent LECs the obligations that are impaosed on
incumbent LECs under section 251(c).***

2. Comments

1244. Mog parties that commented on the issue contend that the Commission should not establish
in this proceeding standards and procedures for determining whether a LEC should be trested as an
incumbent LEC 3%

1245. Many incumbent LECs and state commissions contend that it is not inconsstent with the Act
for states to impose the requirements in section 251(c) on carriers that do not fall within the 1996 Act's
definition of incumbent. These parties note that sections 251(d)(3), 252(€)(3), and 253(b) permit states to

%9447 U.S.C. § 252(h)(2).
8045 NPRM at paras. 44-45.

3046 BellSouth comments at 10; NCTA comments at 15 n.46; Sprint comments at 10; Time Warner comments at 14,
contra PacTel comments at 16.
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impose additiona requirements on carriers. ¥ State commissions allege that they are in the best position to
determine when it is gppropriate to impose particular obligations on new entrants.*** These parties
contend that state imposition of reciproca obligations would be equitable,** and would help promote fair
negotiation and realistic demands by the new entrants.**°

1246. Potentid local competitors argue that states may not impose any of the requirements of
section 251(c) on non-incumbent LECs.*®' These parties contend that the 1996 Act specificaly imposes
different, and additiona obligations on incumbent carriers®®?  In addition, these parties contend that
imposing the same regulatory obligations on non-incumbents is unnecessary because they lack market
power,*>* and is contrary to Congresss desire to facilitate new entry into the local telephone market.*™*

In addition, they assert that section 251(h)(2), which gives the FCC authority to determine when to treat
additiond carriers asincumbent LECs, would be meaninglessif sates could decide on their own to subject
any LEC to obligations imposed by section 251(c) on incumbent LECs*** Some parties assert that states

3047 Seg, e.¢., BellSouth comments at 10; California Commission comments at 12; I1linois Commission comments at 19-20
(itisnot inconsistent with the Act for states to impose additional obligations on non-incumbents, although it would not
be permissible for FCC to do so); Ohio Commission comments at 21-22; PacTel comments at 16; Pennsylvania
Commission comments at 19.

%% See, e.g., District of Columbia Commission comments at 14.

%949 See, e.g9., Colorado Commission comments at 14-15; MECA comments at 18; Municipal Utilities comments at 10-12
(reciprocal obligations should be permitted as long as they are allowed under state law and city charter); Ohio
Consumers' Counsel comments at 5-6 (the loop is a bottleneck regardless of whether the provider is an incumbent or a
new entrant); Ohio Commission reply at 8.

3050 S, e.g., MCI comments at 16, 20; New Jersey Commission at 1.
3051 Seg, e.¢g., MCI comments at 5 n.7; MFS comments at 10; TCl comments at 14.
3052 Seg, e.g., ACTA comments at 5; Comcast comments at 17; Sprint comments at 10; Cox reply at 41; ICTA reply at 5.

3053 Seg, e.g., Comcast comments at 15-16; DoJ comments at 7 (absent a showing of market power, thereis no basis for
imposing additional obligations on new entrants); M Cl commentsat 5 n.7; Cox reply at 40; Time Warner reply at 11.

3054 Seg, e.g., Continental comments at 18; M etricom comments at 2 (imposing such requirements on non-dominant
carrierswould hinder competition); NEXTLINK comments at 15-16 (for states to impose additional obligations on non-
incumbent LECs could constitute a barrier to entry in violation of section 253); Cox reply at 41; ICTA reply at 6 (imposing
251(c) requirements on new entrants would raise costs and thereby discourage potential competitors from entering the
local market).

%05 See, e.9, GST comments at 3-4; MFS comments at 10; Time Warner comments at 15 (fact that Congress authorizes

the FCC (but not state commissions) to impose incumbent obligations on the FCC suggests that Congress did not intend
to give states that authority); TCI reply at 12; Teleport reply at 36.
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aready impose reciprocd obligations on new entrants, or require them to comply with requirements the
1996 Act only imposes on incumbent LECs.3*°

3. Discussion

1247. We conclude that dlowing states to impaose on non-incumbent LECs obligations that the
1996 Act designates as "Additiona Obligations on Incumbent Loca Exchange Carriers” digtinct from
obligationson dl LECs**" would be inconsistent with the statute.*™®  Some parties assert that certain
provisions of the 1996 Act, such as sections 252(e)(3) and 253(b), explicitly permit states to impose
additiond obligations. Such additiond obligations, however, must be consstent with the language and
purposes of the 1996 Act.

1248. Section 251(h)(2) sets forth a process by which the FCC may decide to treat LECs as
incumbent LECs. Thus, when the conditions set forth in section 251(h)(2) are met, the 1996 Act
contemplates that new entrants will be subject to the same obligations imposed on incumbents. While we
find that states may not unilateraly impose on non-incumbent LECs obligations the 1996 Act expresdy
imposes only on incumbent LECs, we find that state commissions or other interested parties could ask the
FCC to classfy acarrier as an incumbent LEC pursuant to section 251(h)(2). At thistime, we declineto
adopt specific procedures or standards for determining whether a LEC should be treated as an incumbent
LEC. Ingtead, we will permit interested parties to ask the FCC to issue an order declaring a particular
LEC or aclass or category of LECsto be trested as incumbent LECs. We expect to give particular
condderation to filings from state commissons. We further anticipate that we will not impose incumbent
LEC obligations on non-incumbent L ECs absent a clear and convincing showing that the LEC occupiesa
position in the telephone exchange market comparable to the position held by an incumbent LEC, has
subgtantialy replaced an incumbent LEC, and that such treatment would serve the public interest,
convenience, and necessity and the purposes of section 251.%%°

3056 TCl comments at 14 n.23;see also Colorado Commission comments at 11-12 (stating that it exempts new entrants
from certain rules for a period of three years, after which the new entrant must demonstrate the continued need for such
exemption); Illinois Commission comments at 19 (stating that it imposesintraL ATA presubscription and line-side
interconnection obligations on new entrants for policy reasons).

%7 Compare47 U.S.C. 88 251(b) and 251(c).

%958 We understand that some states may be imposing on non-incumbent L ECs obligations set forth in section 251(c).
See, e.g., Colorado Commission comments at 11-12; Draft Decision, State of Connecticut Department of Public Utility
Control, Docket No. 94-10-04 at 60, 65 (Connecticut Commission July 11, 1996); Illinois Commission commentsat 19. We
believe that these actions may be inconsistent with the 1996 Act.

059 47 J S.C. § 251(h)(2).
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